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While a “restatement” of the relevant facts would be a standard opening for a typical
brief, dispositive motion, or pleading on the merits, it is improperly put forward in a response to
a 12(b)(6) motion to dismiss, because the question was not as to what evidence of the facts the
State may marshal, but what facts it has already alleged and what inferences may be reasonably
drawn from those allegations in the Order to Show Cause document. If the State wished to
restate its allegations in a better form, the proper procedure would have been to file a timely
amended O.S.C. or motion now to the Director to grant leave for filing an amended O.S.C. Asto
those restated or reworded facts in response to a motion, the Respondent is not required to

answer them as she would in an original request for agency action, O.S.C., or amended O.S.C.



However, if any of the new allegations are left to stand, it would first demand a
procedural right of Respondent to answer with both general and specific denials, lest the
Division be unduly influenced on using an improper basis for decision on the 12(b)(6) motion
based on the potential or lack thereof for the Division prevailing on the merits.

For example: Ward did not act as a “shill” and State did not allege such in the O.S.C.
Opp. Memo, pg. 5, line 12; Ward did not set up the transaction by extolling her husband’s
brilliance and State did not alleged “setting up a transaction” in O.S.C. Opp. Memo, pg. 5, line
12-13; Ward did not seek to gain “investors’ confidence” and the O.S.C. did not allege that
Respondent knew of any investment. Opp. Memo, pg. 5, line 13; Respondent, Ward, a female,
did not participate in any communications when “he closed the deal” because it later became
apparent that she was site-seeing in California with her sister when “he” closed the deal; and the
Division did not allege any such concurrent communications with the closing of any deal in their
0.S.C. Opp. Memo, pg. 5, line 14.

In the interest of keeping this matter on schedule, Respondent, through counsel, could
seek to merely be allowed pursuant to Utah Rules of Civil Procedure, Rule 7 (c) (2), to file an
over-length reply memorandum and raise the following showing of good cause:

1. Assistant Attorney General, counsel for the Division, filed the State’s opposition to
Respondent Motion to Dismiss on or about September 5, 2005. In the Division’s
memorandum, the State filled nearly two pages with restatement of the facts, apparently
in an attempt to use this pleading to create new and sufficient allegations in order to

maintain its cause of action.
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