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Page 523
CROSS-EXAMINATION BY MR. GRIFFIN
MR. GRIFFIN: Q. Good mornmg, Mr Rice.

@ THE JUDGE: On the record. @B A Good morning; :

{4) This is the time and place set for resumption @  Q: I'wantto go over scveral lmes of tcsnmony

51 of the hearing In the Matter of the License of Jay R. 5 that you had on direct examination, starting with the

6] Rice. Respective counsel as previously noted are e} client account forms.You'll find one of these is

1 present representing the parties. 7 Exhibit 6. Will you go there now? This is the

(8] Mzr. Griffin, is there any procedural matter ] Division’s Exhibit 6 i in the bluc bmdcr

91 we need to address before we commence your o - Az Okay. -

(10} cross-examination of Mr. Rice? pop  Q: Can you identify that documcnt for us?

i1 MR. GRIFFIN: There is, Your Honor. In p11 - ArIfI've got the right:ofie hete, it is

{121 order to accommodate telephone testimony, in order to 1121 Corresponding Customer’s Option Approval Form?

113] accommodate the state’s case, we have skipped a couple 131 Q: Yes.And the firm, please.

1141 of witnesses. I think I put something on the record (4 - At J.W. Genesis Clearing Cotp. ,

(15} yesterday. We have gone into a couple of witnesses p5)  Q: What was the purpose of this documcnt7
pt6) that the state has called without my cross-examination i) .. A: This was internal type document. Meaning'

(171 of Mr. Rice. (7 that it was for the internal use of — strictly for. our .
(18] Yesterday in conference with counsel we t18 clearing operatxon which was J.W. Genesis.
19 agreed that I would attempt to conduct a brief 9} Q: So who in the ordinary course of your
(0] cross-examination of Mr. Rice, because his testimony 1201 business would see this form?
(211 covers a day and-a-half on direct, in an hour 1 Ay Onlyusandthem. S
122} and-a-half. But I want to make it clear that I'm not ez} Q: Customers didn’t see thlS form d1d thcy’
(23] waiving my right to cross-examine Mr. Rice at a later 23 AINo. :
(4] time on the issues. I haven't decided whether or not 24 Q: And you filled these out, it was your
251 we'll just go into direct or I will resume {251 testimony on direct; is that correct?
Page 522 Page 524

(1] cross-examination, but I want to make that clear on the {1 Az Yes, they were either — they were dlways ,
1 record. 21 signed by me, but they could have been filled:out by a-
@  THE JUDGE: Is it your preference to derive @) sales-assistant, after which I would sign theni,

4] a time distinction between cross-examination of him “  Q: All right.You caused these to be sent to

151 based on the direct and any direct testimony you would (51 your clearing firm, J.W. Genesis, at the time?

e offer? i . AiYes.As'youcan sce atthe top there, they

m  MR. GRIFFIN: Yes.And if we resume m were usually FAX’d. And then I think the originals

8] cross-examination at a later time on those issues that te] would follow-up. We’d always follow up w:th thc

] we wish to cover on cross, I just want to be free to do @ original being sent to them. e S
pto) things that are associated with cross-examination. ro  Q: Calling your attention now to thc boxcs in
(1 THE JUDGE: That’s fine. And as the time (11 the middle of the page.The checked boxes. I'll refer
121 develops today if you see the need to conduct (12) to them as such. Do you see the box that says,
(13} subsequent cross-examination of him, we'll just 113 “Uncovered”?
[14] anticipate that. u4. A Yes: SRy
[15) Mr. Rice. Excuse me. Mr. Klein. 11s)  Q: See, “Several boxes,” there next to,
te  MR. KLEIN: And what I anticipate — I nel “Uncovered”?
17 mentioned to Mr. Griffin that I expect that I'm - A: Yes.
(18] going — I'm going to hold any questions I might have, ng  Q: Okay. What is your undcrstandmg of what thc
s follow-up questions, based on Mr. Griffin’s questions o) term, “Uncovered,” means?
0] of Mr. Rice, hold those until he is finished with Mr. o A: Well, it’s when you sell-an option or 4 stock
21 Rice. 21 and you don't have coverage on it 'with a similar option

[22]
(23]
[24)
[25]

THE JUDGE: Understood.
Mr. Rice, if you'd take the witness stand
again, and please recall you're still under oath.
Mr. Griffin,

[22)
23]
[24]
(25)

or stock that is at a — you know, a different price or
whatever, I mean you could — I mean it comesin
various forms. An uncovered option can be selling an
option: Usually it's referred to as a call option, 0 =

Page 521 - Page 524 (4)
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. Q: Well, first of all, you can have uncovered
@ short sales of equities, correct, without regard to
@] options?
S A That's rightYes. s :
51 Q: And one of these boxes dcals with that, is
e that correct?
sy A Thisds strictly dealing with options. ™
® Q: Okay.So tell me what your understanding is
o of an uncovered call.
noi - A: Uncovered call would be one that you would
1 sell, usually a call position, and not have a security,
12 mcanmg a— ’the underlymg stock in thc account at. thc

(14 Q Okay And whcn you say scll a cau you mean

(1
2
13]
M
(8]
€}
7l
8]
gu]
19]
1]
(12
3]
[t4]

Page 527
Q: Okay. We talked about the financial risk
associated with an uncovered or naked call. What is
the risk associated with an uncovered or naked put?
A: Well, you don't have unlimited risk. That's
one of‘the differences. Because, obwously, ona put
you are selling an tnstrument that is just like it
says. It can be put to you: Means that if called -
away, the security is put to you at thc pncc that you
sold it at.
Q: Okay.Soif I obhgatc mysclf by wrltmg a
put for a stock of XYZ Corp and the putisata
hundred, what's my exposure if somebody puts that stock
to mc7

(15 that your customer is obligating him or herself to have (s a hundred dollars less the premxum that you sold thc
i) the stock pulled out of their account by the person who 16 put for;
i purchased call, is that correct’ tn  Q: Sotheriskona nakcd put rises in magmtude
ye A; That'sright. & s 18] to where the stock price 1s 1s that rlght7
s} Q: At any time that contract s in force? tep ©As That's right, s
{20y & AY Yeah, normally I'mean it haswobeinthe = - o  Q: But it is limited?
3] money; but you're right, that could be called — ey A To the hundrcd douars You can’t go belo‘_w_”
2 Q: Atany time? o) Zero. i L
9 Ay = away, that’s correct: ‘ 23 Q: Now, out of all the Stratcglcs that thctc are
24  Q: And the contract for the option has a fixed 4 in trading options aren’t these the riskiest
r25] price that that person who's exercising the option has [25] strategies?
Page 526 Page 528
1 to pay for that call 1s that corrcct? 1)+ A; That's correct. : i G
2 A That'sright: ' g @m Q: Even though the put stratcgy is less nsky
@ Q: Okay. So if you scll a call or 1f your @@ than the naked call, even though the naked put is less
4 customer sells a call and that customer does not have i) risky, according to your testimony, there’s still a lot
s the stock in that customer’s account, what’s the risk 51 of speculation there?
16 associated with it? @ A Yes,1—yeah.There's some that probably
g1 AT Well; there's unlimited risk. m would choose to differ with me on that, but —
@ Q: There’s unlimited risk? g Q: Okay.
@l A: That'sccorrect, jo i A: = youkfiow, I've done:it all. Loy
pop  Q: Is there another term that agcnts commonly po  Q: In your dealing with brokcr dcalcrs —
(11} use, representatives commonly use in referring to g A Um-huo (affismatively)! ~ o :
(12 uncovered opuons7 12 Q: — the people with Whom you place tradcs asa
182 ¢ A: Well if you're meaning “naked,” that’s what e na registered representative, as an agent/representative
() it's commonly referred to, as being naked. . . 14 of the broker/dealer have you ever heard the broker
psi Q: And you used that term in your dll'CCt ps) dealers equate the term “uncovered” to mean a naked
(16] testimony, nght? {16] option contract?
A ALYeS. w7 oA Would'you répeat thatagain? 0 o o0
pe  Q: Okay. Is the term naked opnon and tay  Q: I'm sorry. Let me rephrase. Have you ever
(9] “uncovered opnon in yom' mmd thc same thtng? te; heard broker/dealers use those two terms to mean the
201 A Corréct.: ; e 20 same thing, “naked” and uncovcrcd’"
2 Q: Andon what is your undcrstandmg bascd? @4y AiOh,yes, all thetime. = "
g A: Well years: of experience, mainly from domg e ©2 Q: Have you ever known them to rcfcr to an
(23 options.And from, you know, testing As I've 23] “option spread” as an “uncovered optlon”'

(241 tcsttﬁcd bcforc I‘m‘a Scnes 4 Reglstered whtch isd

124):

25)

A: No, I've never == ncvcr hcard that in thc
industry. i
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1 Q: How long is your experience in the {11 or not you're doing uncovered calls, right? Is that
27 marketplace? (2] correct?
17 A Well, I've done options exténsively since’ @ @1 - Az Right, other forms, you bet, yeah::

o 1976 three years after they really started to —
151 really were invented, when they were able to be traded
& on the OTC. But the clearing firm that - the options -
m clcarmg firm wasn't even in — yOu know instituted
w73 o
@ Q:ln your work w1th J W. Gcnc51s you made it
oy clear to them, did you not, that you were doing option
(1) spreads?
t21 A: Ohyyes;uh-huh;:
13  Q: Okay.And this form here that you tesufy
(14 you sent to J.W. Genesis you didn’t check that box.
(15 Why do you think that they didn’t come back to you and
(18] ask you to check that box?
finy o AECpansed:
ps)  Q: If you know.
ite1 ‘A One more time;
o) Q: Let me rcphrase T 11 strike that quesnon

Rt

@y o ATOkay. s v .
22 Q: J.W. Genesis knew that vou were domg
(23) spreads.

24 - A: Gorrect,ub-huh. : o
51 Q: But you didn’t chcck this box WouldJ W

[4]
15

(6]

[8;

19
f10]
gk3)
12
{13
(14}
[15]
el
ek
(18)
(19
[20]
21
22

2

(28

[24]
[25]

Q: You haven'’t received any comments from othcr
broker/dealers when you're doing spreads that you were
doing uncovered opnons d1d you7

A:No: ‘ :

Q: And your testimony is that opnon spreads the
way that you did them were not uncovered or naked,
correct?

A: No.

Q: Why not?

A: Well, like I've testified, I believe they are
risky. They're probably suitable for extremely,
extremely sophisticated people with — — people that can '
handle it. You know, that have that — 1don’ t want to
go and say that they maybe have a lot of capital, butl
meanit’s more of a mcntahty type of, you know, .-
situation where they'ré very comfortable, you know.

Q: Okay. So that’s the reason that you didn’t
engage in those strategies or have your customers
engage in those strategies?

A: That’s right, ‘

Q: I think the question that I want to ask is
why didn’t you view option spreads as naked? Tell us

Page 530
111 Genesis have expected you to check that box doing
[z option spreads?
@ Ay Now, are you —
4  Q: Meaning uncovered?
51 . A:If they thought that a spread was uncovered?
© Q: Well, doing option spreads the way that you
m didtheminthe customeraccounts,do you knowwhether
() or not J.W. Genesis would have required you to check
19 that box indicating that you were doing uncovered
(10) options?
i1 A If they thought they were uncovered, yes;
112 they would make us fill in thcse boxes where it says,
g3 "Uncovered.” .
pg Q: Did J.W. Genesxs or Fxserv ever say that you
1153 should check that box’
pep o AENG =
n7  Q: How many othcr ﬁrms have you done optlons
(18] contracts with?
i A: Well, on 2 limited basis I did them smce
rq] I've been registered, Since ’88. But —
(21) Q I m Sorry.

= =2

y _cxtcnswely
123 since. ’97 as I testified.
r4;  Q: You filled out other forms hkc thlS thch we

251 don’t have in evidence which are indicators of whether

0]

-
f4)
5]
[€)

G

&)
o
ey
[12)
3]
(14]
[15)
[16]
N7
1)
19
(20]
21]

e

[23]
{24]
[25]

Page 532
why.

A: They just have never been. I mean I — this S
hearing now is — when we read that NASD mapyou =
will — that’s the first time I've ever seen anyonc
ever closely refer to themas — -

Q: Okay. We'll get to that ina mmutc

A: Okay.-

Q: In an option spread the way that you
conducted them and the way that you testified on
direct, the customer’s exposure is limited; is that not
correct?

A: That’s right.

Q: Why is that?

A: Well, because as the — as it == the fiamie:
suggests, you are covered. You have a ceiling; so to
speak,on the top of it, with the spread.. -

Q: Okay. So if I have an option spread where my
long position is a hundred and the lower position that
we talked about is 95, what’s my cxposurc7

A::Well;it's five points: .

Q: Five dollars?

A: Right. Less the amount of ¢credit you e

-received for selling the lower.

Q: Yes, because the money comes into the account
to offset the amount of money exposure?

Page 529 - Page 532 (6)
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fr Ay That'srighty 0 u Az Yeah,1 believe Kent got 4 lcttt:r, whrch I
@ Q:Igetpaid whenl write — ) receiveda copy of.’ “

_'[aj - A: You've got the purchase of the higher one and
o the sell of the lower one. And it depends. Sometimes
15 that won'tbe necessarily a net:credit.

13}
G}

Q: In that letter did it mention this?
A: I can’t remember this being mentioned in
particular about thesc boxes,; no, bemg markcd

e Q: Yes. )-improperly.
o AvItcouldibe a net debit. m Q: And you understood the purpose of this form
[a} Q: Okay. @) would be to inform Fiserv you were doing uncovered
A IEiL S a credit, you usually subtmct that ) options, according to the definition that you have for
[10] ﬁ-om that spread. o] “uncovered?”
1 Q: Giving my cxamplc of an option sprcad and 4] sA: That’s correct. T
g7 what'’s involved, the closer that those two become, the ¢z7 Q: And theirs is the same as yours’
13 high and the low, the less my financial exposure; tis A (pause).
t4) right? And the reverse is true, the wider, the greater ¢4  Q: Based on your expcncncc7
{18l my financial exposure; nght’ 187 A: The clearing firm has thc same defimtton as
ng s AiiThat’s correct. S : “ 8] me, correct. s
71 Q: So you couldn’ t say that in an option tn  Q: Let’s turn to State s Exhxbxt 21. Or
118 strategy the option strategy was highly risky unless tg) Division’s Exhibit 21. Let me have you look at those
119 you knew, essentially, what that spread was? ie) documents. Now, Exhibit 21, like Division’s Exhibit 6,
o] A: That's correct.And also the number of : 12} is a compilation of several documents, up at the top
R contracts that you've dong, 50 on. : @21 indicated to be Corresponding Customer Option Approval
22 Q: From your exposure — well, strike that In 22} Forms; is that correct?
@23 filling out these forms, essentially, as Irecall — [2a) o ALYes. : i :
24 and I haven't looked through then.You're welcome to 24 Q: It's a different form than thosc we ﬁnd
25 look through them.You didn’t check any, “Uncovered,” 5] under the Division's Exhibit 6, correct?
Page 534 Page 536
i boxes; is that right? 5 “A: Yes, slightly different. i
% 1AL Not to-my recollection.’” @ Q: Who utilized this form?
@ Q: And the reason that you dldn t do that is @ A: Well, as 've mentioned before, during our
« that you didn’t believe your option spreads at the time 14 time: of coming on board — faxrlY'cldSc to the early -
[51 ‘you did these forms were uncovered? s period whenwe came onboard I guessJ.W.Genesis made
_ “A% Yeah, we did not plan on doing any ofthose .18 a deal with Fiserv as far as a inerger oran acquismon
{m' Wlth clients, any type of what we felt were uncovered m or whatever and Fiscrv took over ] W and some of o'\'ir
@ and what the clearing firm felt: were uncovered. 18] forms startedto change, - i
© Q: Okay.In all the time that you were doing @ Q: Okay. So the takeover produccd new forms
110 this actively from 1997 until the present day did pa That's the reason the forms defcr7
(11] anybody who was a compliance officer at a broker/dealer {11 - Af Xes. i LR
12 firm or any regulatory authority question what you were gz Q: Butitis similar in many rcspccts and
(43} domg on these forms, mcamng Exhibit 6? (13 certainly is similar in the handling of the designation
({4 A: The only time that — and the first time was . 14 of trading in uncovcrcd sccuntxes, correct?
ns) thn we had 'our‘ ai‘idit by statc approxrmatcly a ycar fiaf AT Yes.
feago. ‘ ne)  Q: The checked box format reads cssenttally the
o Q: The State of Utah7 (17) same as the previous . document?
g A: Ovéra year ago.They suggested — they 18 . A: That's correct. ,
ne) asked me if 1 had done any naked whxch I you know, mey  Q: Okay. With the change of form dld your
{20} very vehemently denied. (20 definition of uncovcrcd" ever change?
@11 Q: Okay.Based on your undcrstandmg, did thcy 27 ArNo. o
[221 tell you at that t1mc that thcsc forms were mcorrcct7 ez Q: To your knowlcdge dld Fiserv have a
"""" Ay Nos S 23 different definition of uncovcred’

[241 Q: Drd you havc an cxxt mtcmcw or d15cussron
125) with them after their audit?

24
[25]

A:'Never.No.#
Q: You still were not checkmg thrs box —

Rocky Mountain Reporting (801) 531-0256 Min-U-Script®
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CAENO s fana LT “-upon-usito do and just all thie particulass; D

[21 Q: — saying that your customers were cngagmg @ Q: Did you tell Mr. Ferguson and the traders

(3] in uncovered transactions. (3 that occasionally you engage in option sprcads’

w1 A That's-absolutely correct. : . - ). A: That probably came up. Like I said,it . o oo

1 Q: And you were still doing optxon spreads the 15 ‘wasn't a big part of our business, but, you know. we

(61 way that you've described here today? 15 talked about all different thmgs regardmg options, so

m  A: Yes.On oceasion. It wasn’t 4 rcgular type 71 'm sufe it came up. .

8 Of a strategy that we ‘employed. 8] Q: Okay. In those convcrsauons do you havc any

Q: Meaning that you didn’t always do opnon
spreads. Sometimes you did call writing, covered call
Writing and other strategies?

9]
[10)
(1

(10}
(1

recollection that Mr. Ferguson or anyone at Fiserv
referred to those types. of transactlons as uncovcrcd’
~A: No, never.

2. A: Yeah. Our main thrust — and again depending 2 Q: Would it have surprlscd you’
(13 on market COﬂdlthnS stock that wc were purchasmg and |13 - A If he would have said‘that?.
114} so on.There’s a lot of thmgs that were in — you 4 Q: If he would have said that.
(15 know, came into play on our strategies. But over- -all -|ti5) - - Ar-Yeah, T'would have been very surprised - _
161 the strategy was straight-out option buying. . :|ite] because it would have been the ﬁrst nmc in 25 years
(7 Q: Did the management in Boca Raton change after n7n-of doing options that I'd heard it. i e
(1e) the purchase of J.W. Genesis? (1e)  Q: Mr. Rice, listen carefully to this quesnon
por: At No.As far as T know; it femained underthe (19) What would have happened had you checked that,
20 same, you know, pcoplc There wasn't anything 120) “Uncovered,” option box in connection with your
21} significant. On the trading desk there might be one or 211 accounts? Do you have enough experience to tell me how
22 two people, but it stayed pretty constant continually. (22) Fiserv ot J.W. Genesis would have reacted to that?
3  Q: Okay. When you first set up this clearing 23 A:'We probably would have been called by~
[24) arrangement you had extensive talks with Mr. Dennis 4]  MR. KLEIN: Judge, I think this calls for
25) Ferguson about all of this, how they cleared option (25} speculation. He can testify about what he knows or
Page 538 Page 540

(1 trades, what was required of you? (1 perhaps discussions he had. But I think for him to

21 A Yes. Whenever you make an arrangement like 21 speculate about what might have happened is

el tha;,pbvxously, it ,s made with the broker/dealer, but @ inappropriate unless it's based on actual discussions

@) asa brokerand - you wantto know, .youknow, howthey | 1 he had.

5 handle things. You want to make sure your trades are 51 MR.GRIFFIN: I think my question was

16 handled efficiently. What their policies are. And so - 6! phrased in the witness’ expectation what the witness

m on. How they basxcally handle thmgs As far as m would have expected to happenbased on his experience,
) trades. 18] and I think he can testify about that.

@ Q: All right, chtcrday you tcsuﬁed that Mr. 19 THE JUDGE: What he would have expected to

10} Sweat negotiated the terms of the arrangement with (19 do — what Fiserv would have done, as opposed to what
11] Fiserv? (111 he would have done; is that correct?

tz} - A That’s correct.” 12 MR. GRIFFIN: Correct.

13)  Q: But you had extensive instruction from Mr. p3)  THE JUDGE: Go ahead.

4] Ferguson and from other people at Fiserv on the actual 1149 MR.RICE: I'd probably gotten a call from

5] procedures and implementation of how you go about — 115] the Compliance Department of Fiserv. You know;, like 1
6} A Yes, yes. We had a number of discussions _|nel said. They watched these things. We relied upon their

7 before Kent made the contractual arrangcmcnt (171 compliance, their oversight.

5]  Q: So you knew about these forms? tte)  MR. GRIFFIN: Q.Their compliance was

9] A YesYou know; Fcan’t say that I really (g pretty good, wasn't it?

o knew about these bcforchand We definitely knew - oy A Ttwas:Betterthan what Thad seen. g e
1) before; ,you kn opcmng up any option accounts— you .21 Q: Okay Now I want you to look at the

21 know, this could have come to us later after, you know ~i7/12a) Division’s Exhibit 66.It’s not in the book. It's

31 our discussions; but we definitely : talked about,you = (i3 separate.

4 know, what they did, what their — you know, what thexr 241 - A;:Oh.Overhere? Oh, hére itiis. o 0

5} '— what we relied upon them to do and what they relied

28]

Q: Exhibit 66 is the rule from the NASD manual
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] numbered 2860 on opuons is that correct?
@ A Yes.
@ Q: Do you rccall rcwcwmg th1s rulc with Mr.
©] chm on your d.erCt tcsumony’

G Q Now,as1 recall — well my recollectxon is

7 Mr. Klein first showed you the exhibits Division’s

@ Exhibit 6 and Division’s Exhibit 21, the ones that

@ we've just gone over, and then asked you to review a
(g copy of this rule in Exhibit 66. Do you recall that
(11 line of tcsnmony’

[13) Q I want to go thcrc now
ey AGOKay.:

s Q: I'want you to look at Exhxbxt 66. Just

() briefly for the introduction. Okay’

s A nght Flfst pagc7 e

pel  Q: Yes, first page.Actually, lct s look at

{19] subsection B. 2 Where it says, “Dcﬁnmons

1207 A: Okay vvvvv : :
21 Q: Canyou rcad )ust that first sentence that
ez follows?

o A “Thc followmg terms shall unlessithe

251 Q: Okay. So is it fair to say that the NASD is

A

12)

4}

151

e

|

{8l

(9]
{10}
[11]
[12)
(18]

1| [14]

18]
18]
17
(18]
1]
(20)
@1
122)
(23]
(24
25}

Page 543
A: “Covcrcd the term. covcrcd’ in rcspcct of a
short position” — £ :
Q: Well —
A: Is that what you mean?
Q: Yes.I'll direct you —
A: Oh, okay; sorry, -
Q: — down a little bxt farthcr
A: Okay. - : o
Q: Okay. Because I don t—
A: Okay, . e S
Q: To the languagc that Mr. chm went over with
you —
A: Okay. ' o -
Q: — ycsterday It lays out an uuual
definition, but about four lines down on the right-hand
side there is the word, “or,” following a comma.
Meaning that this also.
A: Oh, okay. :
Q: This also would mean covcrcd Can you go
ahead and read —
A: “Or the writer holds in the same account” —
Q: Right.
A: — “as the short positionon a unit:for-unit
basis a long position either in the underlymg security
or in‘an option contract of the same class of options

Page 542
(1] defining these terms for purposes of this rult:7
@ A; That'sswhit it sounds like;yes.
@ Q: Now,Iwant you to go to a section that you
4 reviewed with Mr. Klein, 4716 of Exhibit 66. Actuaily,
5 it’s not — I'm sorry, it's page 4716. Down at the
i bottom there is an inset paragraph.The word next to
m it is, “Uncovered.” Can you read just the first
@ sentence that follows thc “Uncovcrcd dash
@ A Okay Why?io :
pog  Q: Right.Did I say why’ Why
ti% A: “Uncovered - the term "ancovered’ in respect
1z of a short posmon in an option contract means the
py short position is not covered. For purposes” —
14 Q: No, no, )ust thc first sentence.
g A Okay: : ‘
(e Q: Soit'sa httlc c1rcular You ve got to
t71 knowwhat’s covered to find out what* uncovered” means
(18] for this rule. Rxght?
gl ALYeS
0] Q: Let'sgoto thc dcﬁmuon of what
1 “uncovered” means.

ey Q: Let’s look at pamgraph zero — and we ﬁnd
124 that on page 4713.1t’s about the middle of the page,
25} Mr. Rice.

m
2
[y
18]
5

[8

e

Yy
]
1]
13
[14]
(5]
116}

17

(18]
(19}
[20)

a1} .

(22)
2
24]
5]
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where thc cxcrcxse price of the option coutra‘ct in' such
price of the option contract in such : a short posmon

Q: Okay. Stop there.That’s good. So
according to this rule, this term as defined for this
rule, according to this rule, then, it is possible to
regard a spread position as an uncovered options
contract, accordmg 1o thc NASD rulc Correct7

A. I oo Lo 5

Q: You look puzzled ycstcrday and you 're a
little puzzled today. I can see that.

A: Tmstill puzzled. o '

Q: Okay.And then I think Mr. chm rcsumcd
asking you questions about these forms, and we’ll come
to that in a minute. But this was the first time, was
it not, that you heard this dcﬁmhon’

A: Definitely. e

Q: Okay.And it, csscnually, rcfcrs toa
specific type of spread; does it not? Not all spreads
would be uncovered, accordmg to thls thc —
A:Right.

Q — the dcﬁmuons in thlS rule
Q Okay. But your tcstunony is that thc ﬁrm
clearly wanted to know whether or not these
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{1] transactions were uncovcrcd’ (1 text where it says, “High risk,” that would all be in

- . A: That's right. i @ red?

@ Q: According to your dcﬁmnon of what you @A Thatwould bein red, exactly. C.1., C.2:00000

@) understood the ﬁrm wantcd> @4  Q: Right.

) A That'sright.. 0 mmens 15 AL Als0 3.C. e s

8] aQ: Okay.And you clearly undcrstood your ® Q: 3.C.What about 5. C

7 spreads were not regarded by the broker/dealer m- ATS.CE

8} requiring you to fill out this form as uncovered, is B Q: Okay.

¢ that correct? @ A Yeah,

goyi Ay Never, Nevet did they evenisuggest it. - to  Q: Good.

(111 Q: So if you're right and Mr. Klein’s right, 11 A And then, like 1 said, the box dowri below:

(tz) then the firm’s wrong in requiring you to fill out this
(13) form; right?

yar Ay That’s correct: v

s Q: Okay. Now I want you to turn to Exhibit 22

e} to see what the firm’s definition is. Exhibit 22 is a

(2]

)
(4]
(18]
{16]

that says, “High risk option account,” that would need
to be signed a second time. So they! re not only signed
up above there where they have. signed it, , but thcy
would need to sign againin that box. e

Q: Okay.

(171 compilation, also, although it’s a slim compilation, of u7 ArAndread thatstatement. o0 e
1 documents entitled, “Client Option Agreement and (e} Q: This form is utilized by a lot of
[19) Approval Do you recogmzc that documcnt’ e] broker/dealer firms?
oy A Yes; 2o A:Yes:I've seen this used by several, = -
211 Q: Iwant you to tcll me a lrttlc bit about this 2  Q: So this is a standardized form.This really
22y document because it doesn’t appear as it does when you 22 isn't something that Fiserv has generally come up with,
[23) use it with customcrs docs it? The form. [23] right?
24 A No. : 241 - A: No, Fiserv didn’t suggest or recommend any -
@5 Q: Thisisa Xcroxcd copy, nght? (251 option. We actually wanted to use this form and: thcy
Page 546 Page 548
‘' ~A: That's right. And it’s also. put m ——‘1t s : -fi-allowed us to us use this form = ' :
@ also shrunken, meaning — 2 Q: Okay.
)  Q: It's a little bit largcr? @ A: Ot they didn't really care all that much,as
WA Yeah, the réal formiis:legal size. @1 long as the other form:with thcm was ﬁllcd S
51 Q: So the typed print is not that small? 5-appropriately.
iej: A That’s nght this has b6cn shrunkcn all'the g  Q: Okay.And certainly, of course, Mr chat
7 way: down. 7 who was the principal of your broker/dealer firm, saw

® Q: What other drstmgurshmg factors are thcrc
19} about the form which aren’t apparent from the Xerox
(1o copy which the State has put into evidence? What other
{11 distinguishing features?
12 A Well, it's in, I think, quad- — .
(13 guadruplicate form. ' o
141 Q: Okay.That’s one distinction. Is it black
1151 and white?
18] A Noj it has.colors.
un Q: Where are the colors?
(g Az ‘Well, red, as’I think Mr. Kinney testified,
iey is wherever it says, “High risk,” the box down below,
iz0) if you're to — if a client and a — were to approve an
@@ option agreement for any hrgh rrsk all those hlgh rrsk
{28 areas where,again — = v
[231 Q: Let me 80 through that w1th you

...... AL Okays o o
[251 Q: So under paragraph 1 C in thc body of thc

{8
9]
o]
(11
(12
3]
{14)
{15]
(18]
nn
)
[18)
(20}
(21}

[28]

[24]
(28]

this form?

A: Oh;yes, definitely: :

Q: He’d get copies of all of thxs?

A: Yes.These were immediat€ly FAX'd and = =
sent — originals to him for his signature, as well: ..

Q: Okay. On this form Mr. Klein, I believe,
directed your attention to paragraph 1.C. after he had
reviewed with you the NASD rule, and I believe his
direct examination asked you why you didn’t check that.
The NASD required it. And you looked a little
confused.

A: Yes.

Q: Okay. Did you check a box on thrs form on
the first page of this exhibit which does indicate and
communicate what types of transactions you were domg?
A: Yes.You mean — right.These boxes here,
yes, all pertain to different, you know stratcgres and
whatnot we were using.
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m Q: we'll getto that ina mmutc
..... © A Okay.

[31 Q: I want you to focus on that paragraph that
[41 Mr Klein du'cctcd your attcntxon to, paragraph C.

A Okay.
[S] Q: Do you see whcrc it says “Uncovcred put
m wntmg"’

AT Yes:

[91 Q: Iwant you to rcad thc languagc after thc

ro) dash in that sentence, which is — let me get this for
n1 the record. It’s paragraph 1.C,, sub—paragraph one.

12 Txtlcd “Uncovered put writing.”

tigi - A: “Requires use of margins. If assigned, the - .
14 client must purchase the underlying stock at the strike
p5 price, which may be substantially above the current
e market price. Substantial monetary risk.” =

p7n Q: “Substantial,” is not unlimited monctary

(18] risk is it?

ne - A: Correct.

o)  Q: Okay.And doesn’t this definition comport

1211 almost exactly to what you define an uncovered

{22) transaction as?

250 Ay Unicovered put transaction, correct!

24 Q: An uncovered put transaction. That

125 definition right there doesn’t include the language as

Page 551
(1 though.The paragraph is entitled, “Spreads - Stock
@ Options Index.” Then it’s followed by sub-paragraph A.
@ Next to the words, “moderate risk,” what do you rcad’
@ = A: It says, “None. Refer to 4B 1t Iooks ..... v

‘| like.

# Q: The ncxt paragraph nght?
;A Right.
© Q: So what the form is saymg, and thlS is
@ partly used in your disclosure to the customer, is that
1oy really when you do spreads there’s no moderate risk
(11 involved. It's spcculatrvc nsk nght?
pa- - A Yes. g
p3  Q: That's how you’d mtcrpret that’
(4 A; That's right. '
sy Q: Let’s read the paragraph on speculative risk
ug following the dash, which is sub-paragraph 4.B.
17 A: Okay. “Requites:the use of margin. If the:
ne) fong position is closed out leaving only a short
pg) position, the investment becomes high nsk duc to: thc
120 unlimited financial risk assumed.”
@1 Q: Okay.Can you explain that? That’s a httlc
122 convoluted, but what happens if you do an option
23 spread, which is speculative risk — what happens to an
4] option spread if you close the long position?
g A Well, it leaves you naked with the short

Page 550

i) defined in the rule of the NASD for the rule of the
2 NASD does it?
@) 2 A Doesti'tsound like itno.: .
4 Q: Let’s 8o to the next paragraph on, “Uncovercd
5 call writing.”
6 AT Wangme to fead thatz '
m  Q: Yes, that's sub-paragraph two rlght bclow,
@ and I want you to read the language after the dash.
i - A: Okay."Requires use of margin. If assigned
110] chcnt, must pqrchasc stock: in the open market at
o prevailing market pncc to sansfy dclxvery Unhmxted
{12) monetary risk.” -
pa Q: “Unlimited monctary nsk In your use of
(14 spreads, the way that you did them, do they involve
18 unlimited monetary risk?
fig o ALNognotatall.: -
un  Q: Okay. Does that dcﬁmtxon comport exactly
1] with what you said about your understanding of what
(9] naked opuons are and what uncovcred opnons are?
woj o Av Exdetly.
21} Q: Now,let’s cxammc languagc a htﬂc b1t
12z farther down in that form. In paragraph that is Roman
23] numeral IV, Indicating spreads.
pé: A: OkayYou want me 1o read that? .
@ Q: Yes, why don't we read that in pieces,

Page 552

(11 position. : SN
@ Q: Youd be uncovercd?

@ A: That’s correct. Becomes nuncovered. 0 =
141 Q You didn’t do that’

[l Q Is 1t safe to say that whatcvcr thc mcamng
m of the term “uncovered” is for the definition purposes
@ of the NASD rule, your understanding of the use of the
@ term “uncovered,” according to the plain language of
1oy this form, is not the same as what Mr. Klein suggested
(111 to you?

|z A Notat all;

3 MR. KLEIN: Ob;cctxon Your Honor Ithmk
14 he’s characterizing my question as interpreting a
11s] question to him, and he’s the one that testified what

“1ne the rule says.

un MR. GRIFFIN: I think that's exactly what my
na) question was, and it was exactly Mr. Klein’s suggestion
tey he should have checked that box, and I am just going

“|;20] over in cross trying to make it plain what this

(21 witness’ understanding was.

2z THE JUDGE: Clearly the witness can testify

3] whether he felt he should have checked it and what its
124y meaning was to him. I'll allow that.

255 MR. GRIFFIN: Q. It was clear to you

Rocky Mountain Reporting (801) 531-0256 Min-U-Script®

(11) Page 549 - Page 552




Hearing Volume 4 License of:
May 24, 2001 Jay R. Rice
Page 553

1] that every time on these forms where the term
21 “uncovered” is used on these forms, meaning Exhibit 22
@B — where the term “uncovered” was used that this form
{4) was wanting to know whether or not you were doing
5] uncovered options in the sense you just defined them?
6 . ‘A: That's right,
m Q: Inyour tesumony todav Okay. Let’s look
8] at — let’s see. (pause). Well, strike that. When
19 you filled out this form — given what your testimony
(10} is today, at the time that you filled it out you
i11] believed that the representations that you made on here
[12) were accurate?
131 Al And that's referring to Exhibit 22, right?
e Q: 22,
(s} A: The option agreement?
ne  Q: Right
[17} Ai ch‘ e v:’::...’,:v:. i
ne  Q: If you filled them out the Way that was
9] suggested, checking the, “Uncovered call writing,” when
{20 you weren'’t proposing to do that, would that have been
21 misleading?
{221 A: Very much so. : E
23 Q: And if you checked, Uncovered usmg this
24) form and checked, “Uncovered,” in the earlier exhibits,
1251 indicating to your broker/dealer that you were doing

Page 555

f) - TATWell, he does. - S s
2 Q: Meaning the broker/dealer’
@ . A! Right, : v
#  Q: Principal?
151 A: Yeah;the broker really casi’t contact —
16 really has no — I mean he’s not a member.of the. NASD
m  Q: At larger firms this would be the
s responsibility of a Comphance Department correct7

© A I would think so;
o Q: And in your experience w1th Mr. Sweat and
111 Intermountain Financial Services, who was in charge of
112 tracking the approval?
g AL He was.
4  Q: How did you — Wcll excusc me, Strlke that

-

{115} So you looked to Mr. Sweat for your approval both from

16} the NASD and from the State of Utah, xs that correct?
(177 - A There's:no question. :
e Q: Okay.

tte1 = "Az It has to be done: v L e

o)  Q: At the time your U4 was ﬁlcd mdlcanng

(21 your affiliation with Intermountain who filed it? With
(22 the central registration repository?

3 - A: Aslsaid, Ibelieve it went to Kent, and

23] Kent would have filed it

251 Q: Does the securities dxvxsxon when you re

Page 554

{11 uncovered transactions, that would be misleading;
2 wouldn’t it?

@A Yesy it would be misleading &

4  Q: Okay. I would like to now ciear up another

51 matter regarding the dispute over when you were

11 licensed with the d1v151on

m A Okay. . : G s

© Q: Inyour cxpcnence who is in charge of

9] ﬁlmg the Form U4?
por Ay The broker/dealer. o »
(11 Q: Has that ever been dxfferent in the time that
121 you've been a hcensed agent for broker/dealcrs?
wa oA Noi S
e Q: Okay.Do you s1gn the U 47

[15} A: Yes. L :
pe] Qi Okay. What happens to the U4 after you sxgn
p7n it?

te Al beheve it's given to the prmmpal of the

1201 Usually the. comphance guy orthe head pnncxpal 1
@211 believe.And he signs it, and then he takes care of it
122y from there, I rcally don t know what happens toit
- fromthere, o L
24 Q: Who tracks the approval of the transfcr or

(s) the initial license that you're getting?

ez Ax Like T said, it was to: thc pomt of. bcmg
‘|23 very-obnoxious. :

Page 556

1) approved issue you a certificate of licensure similar

(2 to other professions?

1] A Which: division?

4 Q: Do they give youa —

15 - A: The NASD? e

©] Q: No, the state.

@71 Ai The:state? No, not that I know of. -

© Q: All right. I want to know how you find out

i1 whether or not you're licensed.
o) A: Well, obviously, that's a very anmous time
(1 in your life. You're basically — =~ e
pz Q: Well, that’s not —
(13 ATOkay. '
14  Q: I want to know how you generally ﬁnd out.
s A: Okay. Well, I — you find out by calling =
(e your B/D probably three times a day, if not:mofe.
nn Q: Okay.And did you do that here’

(8 -A: Oh, yes. -
rg;  Q: You called Mr. Sweat —
o AOh;

211 Q: — three times a day?

24 Q: And did the approval eventually comc?
s} - ArYes:: .

Page 553 - Page 556 (12)
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m  Q: Okay. Do you recall when that was?
‘@ Ar'Well, I don’t recall right now the exact” :
® datc but I know that we just, you know, held the phone
1) ‘on a constant basis:and waited for that approval.
5 Q: Was it in November?
g5 AvAgain it ¢ould have been, I'm —
71 Q: Could it have been — in October would you
8] have had this conversation with Mr. Sweat?

.......

B Al could have bccn I jllSt know that it came ..
pop eventually and — e
11 Q: Okay. Do you havc a clcar rccollccuon of

1z Mr. Sweat telling you that you were approved with the
3] NASD and with the State of Utah?

{147 Az Oh;there’s no question.:

sy Q: Did you conduct any trading as an agcnt

[161 bcforc that date?

M
2

=

14
5]
6,

[8

9
[10)
(1]
[12)
(131
[14]
[15]

(18}

Page 559

MR. KLEIN: No.

THE JUDGE: The deposition of Kent Sweat
taken May 16th, 2001, is hereby published.

Go ahead.

MR. GRIFFIN: Q. Mr. Rice, can you turn
to page 102 of Mr. Kent Sweat’s deposition taken on May
16th, 2001. Excuse me.I'm sorry. I've given you the
wrong page. Page 106. Okay Are you thcrc?

Pt tne et "

Q: Okay. 1 realize it's a llttle awkward and
it will be brief, but I'm going to take the role of
myself in this deposition. This was a portion of Mr.
Sweat’s testimony during the cross-examination. And
I'm asking the questions. I want you to read the
answers. Can you see clearly the answers7
A: Yes. G
Q: All right. Starting at lmc 21. Qucsuon

A:No;absolutely not, 0 17
[18] Q: Okay. How long dxd you pester Mr Sweat for 11g] Mr. Klein talked to you about the timing of the agent's
[191 your agent approval? (19 license and approval for Utah and for thc NASD?”
“A: Since the day the U4 was turned over to him, o] o AGEYes " T T e
[211 Wluch I think was the lattcr part of the very. end of @1 Q: “And you have a dlstmct rccollccuon — you
g2 September. 221 had a conversation with the NASD in which they said you
23 Q: Okay. IfI told you that your CRD prmtout 123 were approved in Utah and/or that Mr.Rice was approved
124 reflected a date of October 4th, would that be around 124) in Utah and with the NASD’”
125 the time that you would have expected it to have been ps; A “Yes.” G
Page 558 Page 560

(1 submxttcd’ ] Q: “That was a telephone conversation, according

@) A That could have been. I believe it was = @ to your recollection, because it was hard to access the

0 sxgned — the 29th of September is suckmg in my mmd @ Internet and find out that information?”

41 but, you know; that's beside the point, you know. @ 7 AF*Uh-hub; Plusiit 'was all new and try as 1

5 Q: At the time that you began your activities in 5] might to get one of those classes to learn how it

i trading did you believe that you were approvcd in Utah? @ worked it was hard to use. But [ think I could have

i A:Oh; definitely, yes. 0 o m used it but I was having a hard time connecting,

# Q: And with the NASD’ 8 Whether it was my computeror theirsystem orwhatcvet
B ATYes. i : i But L know for:a fact that I contacted them.”
o Q: You attcndcd thc dcposmon of Mr chat7 poy  Q: “Question:And you conveyed that approval to
AL Yes. il (111 Mr. Rice?”
ta2  Q: Do you rccall hlS tcstxmony on thxs pomt7 pa’ o A “Yes.” v '
81 A: Yeah;I'think I, you know, remember. - s Q: “Question: Mr. Rice was calhng you cvcry
14 Q: Let’s go to that. I've placed in front of (14 single day to get that approval corrcct?
s you the deposition. (6 ¢ Af “That’s cofrect.” =~ Han

e MR. KLEIN: Judge, do you have it? el  Q: “And he didn't tradc bcforc thcn dxd hc’"

pn  THE JUDGE: I do not have it, no. i A “Hedidn't.” SRR
¢&  MR. GRIFFIN: I thought we published this. pe)  Q: “But once you gave h1m the approval he

pey  THE JUDGE: I know the discussion came up, (g traded?”

120] but I don't know it has been.That’s probably why I oy A: *That’s my understanding. And it was correct .

211 don’t have it. (21] to say that he was calling me every. day. He could have

2z MR. GRIFFIN: If it wasn’t, then — I 121 called me 100 times until he had that approval, Until:

23 thought it was. I would return the favor to Mr. Klein w3 1thought he had that approval 1 wouldn’t lct hun do

124} and publish the deposition now. e it.” .
2y THE JUDGE: Any objection? es Q: “About how long — about how long d1d hc call
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1 between the time you would have submlttcd the U4?”

@ A1 don’t know howlong it was.” = :

@ Q: “How long was he pestering you to find th1s

@] out?”

5 A “twasa'while:”

g Q: “A week?”

@ - A: "Probably. And in the meantime the NASD

8} callcd and had questions, and I answered questions and

i1 talked to them many times during that period”.

po)  Q: “And as you sit here today your best

(11 recollection is that your testimony is that you talked
1tz with somebody in the Washington, D.C., office of the

13} NASD?”

t4 - A: “Inthe Washm"gt'o '
{ts};area; yeah,n .
ne  Q: “Back east?”
w7y oA Definitely, The fiumber is (301) 590°6500.”
g Q: “Is there any possibility you could have been
119 mistaken in your recollection on this point?”
eor A: “No. I might bave made a mistake or
21] somcthmg, but that’s definitely how I did it.” =~
2 Q: “And you first learned about the problcm with
23y Mr. Rice’s approval whcn you spoke to the state?”
24) A Right.”
s  Q: “After thc March 2000 problcm7

.C. Office, that general =

“lunm Q: At the time that thcsc cvcnts were occurnng

Page 563

1 Q: Now, this is important. Did you teceive any

[ notice from Fiserv that you were not approved in the

@@ State of Utah until the Division told you — or until

@) the Division told Mr. chat after March 20007

5 AsThat'scorrect, - FoiEia s e

# Q: And you knew that nght away after they told

n him, is that correct?

B . A: I'knew thatthey were — =i oo :

)  Q: Mr. Sweat conveyed that to you, dldn t he’
o) . A:That's'correct; yeah. I mean it was itione
t1) of his correspondence with them after the audit but it
t12-'was fairly recent, you know. I'm not sure, you know
(19) It was in the fast two or three months or whatcver
(14 But it took both of us by surprise, that’s for sure. .
{15) Mainly Kent, because Kcnt was thc onc you know

116 getting the approval,

1) is it true that the NASD was switching over to an

19 Internet-based CRD system?

2o . AsYes; that's cortect, :

@11 Q: And do you know if thcrc were problcms w1th
122 that system, being able to access it during the

(23] transition time?

w24 Az Yes, there was:

2s) Q: What was the préwous brokcr/dcalcr you were B

Page 562
Az "That's the first ume I’d learncd of it~ :
2 hcard of it.” L
@ Q: “So mbctwccn thc nmc you actually approved
4 according to the NASD machine and the time that you
1 thought he was approved you didn’t go back into the
l6] system to double chcck on that or anythmg?”
AN :
® Q: “Inyour cxpcncnce in your posmon asa
@ principal of a broker/dealer, is the broker/dealer’s
1o responsibility to convey to the agent that they have
(1] been approvcd’"
Har A' “Yeg :
r3  Q: “So you wcrc actmg in accordancc w1t_h that
(14 generally recognized prmc1plc7”
psp AV Correct.” :
ts]  Q: Mr. Rice, does thxs tcstxmony from Mr. Sweat
117 agree with your recollection of the events regarding
(18] when you were approved?
e At Yes, except for perhaps his recollection of
126} thc —:you know, thc week or 50, you know.1 mean it
{21 'Was; you know four —or thrcc — two, thrcc fout
2z weeks. :
g Q: But w1th that dlstmcnon it comports Wlth
[24] your recollection?
1251 - “Ari¥eah; correct.:

Page 564
1 with before Intermountain Financial Services?
2 . A:"'Well, I guess immediately after I was
@) still — with our application ~— my hccnsc was w1th .
1) Breakout Stocks Corporation, S
1  Q: Breakout Stocks Corporation was nota
) broker/dealer?
7 A:No,that's why Esay it was an applxcanon
181 But. my license was — ..
© Q: Before that. Before that
(o] A: Network Capital. We actually were dual v
11 licensed when Breakout Stocks apphcd for applxcauon.
ve To:be a:member you hive 16 do 4 license. Ifyour pnor-
3 broker approves that to a hccnsmg, thch they o
(141 typically approve. £
1si  Q: Showing you now what is going to be marked
[16) as —
tn  THE JUDGE: 20.
(18] (Respondent’s Exhibit 20 marked.)
ng  MR. GRIFFIN: Q. Respondent’s 20,And I
1200 will represent to you, Mr. Rice, that I printed this

-\re11 off this morning from my access to the Internet off the
" |zz) Division’s web site. Off the security Division’s web

123 site. Do you recognize this document? This form, I
1241 should say?
s A: Yes.

Page 561 - Page 564 (14)

Min-U-Script® Rocky Mountain Reporting (801) 531-0256




License of:
Jay R. Rice

Hearing Volume 4
May 24, 2001

Page 565
[11 Q What is this form?

[31 Q Okay At the time that you left — you say
4] Network —
‘# AY Network Capital. - 0 2
i Q: Did you ﬁll out or sxgn a U 57
AT Y &
# Q: Okay. Iwant 1o be spcc1ﬁc about this. Who
g did this?
oy A: Inanswerin '”our qucstxon you mean who
g fillsithisiout?
pz Q: Yes.
e A: Ibelieve it's — the broker doesn't have 2
A Whole lot to do with:it, as I cemember;
sy Q: Okay.
pey A T8, basically, the préceding B/D.
v Q: The B/D does it. Whereas, the U-4 you s1gn,
18] you hand it to the B/D. In a termination situation
(g it’s the B/D that fills out this form, is that not
[20) corrcct’
i+ A: Yeah; that's miy recoliection. v
22 Q: Okay.Because sometimes you don t lcavc on
123 good terms with thc brokcr/dcalcrs 1s that corrcct?
pai AL Yes exactly. ; e
251 Q: Sometimes thcre are dxsagrccmcnts Mcmbers

Page 567

{21 do covered spreads or optlon sprcads
B Q: How did you find out about that?
@ Ay Came down to me from the Rlsk Manager at o
) Fiserv., ' . .
# Q: When? And who?

o AxOn that day It was either 16th or 17th.

@ The day or two’before option expiration.

o Q: Who is the Risk Manager?

pops A: Craig. I can’t remember.

(111 Q: Marchetti?

(121 Ar Marchetti; yes. ' '

3 Q: So on the 16th or thc 17th you rcccxvcd a

14 telephone call from Mr. Marchcm?

(8 AT Yes. : : S

el Q: What did hc say7

[nA He was — hc was pretty hystcncal Hewas -

(4] pretty upset:

e Q: And what clse d1d hc say? That tclls me how
20; he was, what his attitude was.
@11 At Okay. =
ez Q: What did he say’
w3 A: He said that,as I mentioned, there was some
@24 spreads in clients'accounts and with thc volauhty of

s the market it had moved against them, causing some -

Page 566
i of the NASD are rcquxrcd to ﬁlc this form —

‘i A Yes:
@ Q: — correct?
WOOAEXeS s

51 Q: Now I want to go to thc issue of thc payment

61 of customer debits. Let’s see. In March of 2000 there

1 was a serious problem with some of your customer

(& accounts. What was the problem and how did it come to
@) your attention?
oy A Wcll thc‘-%-'*

fi.tst of all,thc market wasin

vz that you know, th
latility set in wnth the markct at that time.
you know, very ¢ cxtreme volanhty throughout

¢s) the rest of the month; basically, .

ps  Q: And extreme volatility, dcpcndmg on whxch
7] way it’s going, is bad for an options strategy;

[1 a] corrcct7 It can bc?

(201 Q It can bc
@i oA (nodding head affiratively).

p2 Q: There was a problem about March 17th w1th

(23 your customer accounts. What was the problem and how
(241 d1d you find out about it?

Ay Welliwe found out'thatisome of our accounts -

Page 568
p1-damage to — obviously, to cquxty is what we refer o
@it as. . : .
B Q: To cqulty? Explain that
@~ A: Equity in a client’s account.You'know, =
51 their equity. Whether that be, you know )ust thc
{ amount they own in‘anaccount,
m  Q: Okay.Another time we’ll go back and we'll
@@ talk about how the problem occurred, but for now I want
@ to focus on Fiserv’s position on March 17th with
(g respect to net debit balances in customer accounts. Do
(11) you recall March 17th?
i7  A: Oh, yes.Yeah, it's veryvivid in mymind. = .
3  Q: Did Mr. Sweat call you on March 17th and talk

~ |n4 to you about this?

its = A: Ibelieve — yes, I'm sure we hada .
(16} conversation that day It took lace that da swha o
[17] Imcan t() Say v: o S
ne  Q: Inyour conversatxon what dxd Mr. Sweat say9

ey A Well; Mr. Sweat — we had the samc . g
{20} ‘conversation, basxcally,lhad with Craig. = =

@11 Q: Okay.You were present at the time that Mr.

1221 Sweat gave his deposition. I want you to turn to page
@3 103.We'll go through this again. I'll read the

124] question.You read the answer. For Mr. Sweat.

[25) “Question: You were contacted correctly by

&
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i1} Fiserv with regard to these — we’ll call them margin t o ArfThey said 1 would bc tf ycs, 1 didn"t?'dd'“:?j.: S
@2 calls, that debit balance?” Bt : G
@B  THE JUDGE: What page are you on? 3] Q- “And thcy were adamant about that?”

4  MR. GRIFFIN: Oh,I'm sorry. 102. Did I say
151 103?
1 THE JUDGE: You said 103.
m  MR. GRIFFIN: 102, line three.
#] THE JUDGE: Thank you.
© MR.RICE: Am I supposed to answer in Kent's
(o) place again?
(117 MR.GRIFFIN: Q. ch
te oA fYes
3 Q: “When?”
[441° :A""‘I thmk it was Fnday probably If that was

ne  Q: What kind of moncy was mvolved7"

14
(s}
6
Yyl
18]
19
{10]
[11
{12)
[13]
[14]
[15)
(18]

A:*They were.” = s

Q: “They didn’t offer to send Jay thc commission
checks or you the commission checks in the transaction?
They just kept the rnoney, didn’ t thcy’”

A: "Yeah.” . :

Q: “And they demanded money in addmon to
that?”

A: *That's:right.” : .

Q: “And you sharcd this with Jay?”

A: "Yes.”

Q: “And Jay —

A: “Lalso checked with Mr. ng and hc sald
"Yeah, you've got to pay them”

un o AEEOver 300,000.7 o Q: “Okay At this time Fiserv dldn t mstruct
ng  Q: “300,000?" (18] you to put the money into the customer accounts, did
ga o A “Well, that they wanted paid:® (19 they?”
2o  Q: “They wanted lt paxd”’ pop AV NG : '
2 AETYes s : 21 Q: “They just wanted thc moncy’”
2 Q: “But they sent out so-callcd margm calls to 122 At {They just wanted the money.” s
(23] customers, correct?” 23] Q: A couple of points I wanted to clear up from
pa o A fUbhshub? o G 124) this.A couple of terms that were raised. What is,
25)  Q: “Did they think the customers were going to 1251 “net capital,” for a broker/dealer firm?
Page 570 Page 572
[t} pay it?” 11 - A Well, it’'s the amount of — welljit'sa==
@2 AT "No.” 121 really a compilation of several things, but it
@ Q: “What did thcy do?" @) basically, is the equity they need to remain in thexr
@y A IWho?™ e ' @] company in order to be in compliance with NASD rules.
51 Q: “To recover the 350 000.” 5 Q: The amount of money that needs to be in
6 A:*They told me to get it fromJay. The first - 6] compliance with the NASD rules. If you don’t comply,
m thing they said to me is, Jay Rice owes us $300,000." (71 what happens to your broker/dealer firm?

1 Q: “Really?”
‘91 -A% “Uh-huh.? -
{10] Q' “Did they get it from Jay”’
uy o Ar “They kept commissions that were there. Jay.

1z sent them $100,000 and Jay sent another 40, OO() and I

(31 sent 40,000.1loaned him 40,000.” & = o

14  Q: “What did Fiserv tell you would happcn to

(151 you — or would happen if you and Jay didn’t come up
(16] with thc 300 0007”
37}
(18] Q' “Prctty substannal thrcat’"

fey AL TYes i Yeah T v

2oy  Q: It’s only one, “Ycah " “Dxd thcy thrcaten to

{21) turn you over to the NASD?”

{22} AY *They just said that that will happen. T -

123 don't know if they thrcatcned me or not but thcy sa:d
241 that'would happen.”: @ S
25y Q: “They said you were out of net capxtal’"

18]
19
(19

12
13
[14]
(18
[16]
17
e
=119}
{20]
(21]
[22]
{23]
(R4
(25)

A: You are out of net capital and, therefore,
you rc in wolauon and, thcrcforc you better make 1t

(1] ‘business. They’ll shut you down : St

Q: If you know, how do you come into comphancc
by bringing up your net capxtal’

A: You deposit funds.

Q: You deposit funds.

A::(nodding head affirmatively): :

Q: All right. Second point that I wantcd to
clear up. Mr. Sweat testified that he also checked
with Mr. King and he said, “"Yeah, you've got to pay
them.” Who is Mr. King?

A: That is Kent Sweat’s attorney. :

Q: Legal counsel to Intermountain Fmancml
correct?

A: That’s correct. G e

Q: In addition to Mr. Sweat you havc by your
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1 contact with Mr. Marchetti firsthand knowledge of
2 Fiserv’s position on the issue of the $350,000 in net
[31 debit balances, is that nght’
Ay That's‘correct: =
5 Q: You had those convcrsatxons t00?
a8 A Yes:
m  Q: Was their attitude sumlar to how Mr. Sweat
8} descnbcs 1t?
[0} Q So your tcsnmony comports Wlth hxs on thls
(1] pomt corrcct’
pz ArYes: : s
pa  Q: Did you havc an agrccmcnt with any customer
(14] to share in any customer losscs’
psci AL No S : s
te  Q: How much money d1d you come up w1th
n7 out-of-pocket to satisfy this demand by Fiserv?
e A Well, out-of-pocket, bcsxdcs the commsssxons
{io) that were retained — :
oy Q: It'sabad qucsnon Let me rcphmsc it.
2 Understanding the facts. In the aggregate, how much
{22] money can you approximately tell us was from you or
23 under your control that Fiserv retained or that you
24 gave them?
@5 A: Besides the 40,000 that Kent says that he

Page 575

m reserved to call Mr. Rice for cross-examination at a
21 later time.
@ THE JUDGE: That's understood. We'll be in
recess till 10:30.
15) (break at 10:19 a.m.)
6 (reconvened at 10:38 a.m.)
m THE JUDGE: Back on the record after a
recess approximately 15 minutes.

©] Mr. Griffin.
woy  MR. GRIFFIN: I neglected during my cross of
(1) Mr. Rice to offer into evidence Form U-5 marked as
112) Respondent’s Exhibit 20.
ns  THE JUDGE: Any objection?

14 MR. KLEIN: I would note that while the

15 witness identified the document there was no reference
1e in the record to it. I have some questions about
u7n relevance. But that is the province of Your Honor to
s determine its relevance, so I will acquiesce in its —
o) 1 have no objection to its admission.
2o THE JUDGE: Mr. Griffin. Just tell me.I
(21} certainly have no problem with receiving it in
122 evidence, but in terms of any consideration I give it
123) why was it being offered?
24  MR. GRIFFIN: It was being offered for the
25y purpose of establishing the witness is familiar with

=

=
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11 loaned to mé there wasan additional $310,000 that 1
.;:[2] came up with. Whether it came from commissions, loans
@ from banks, selling property. ‘Various forms. v
#  Q: And Mr. Sweat’s position that the $40,000
(5 that came directly from him is actually a loan from
fe] you correct?
‘Bl AT The <= would you'say that again? =
(8 " Q: Mr. Sweat’s position on the $40,000 that hc
19 pald that’s a loan from him to you?
fioy - A That's correct: That's whiat T meant to say. -
11 Q: Is that your understanding, as well?
nz: - A: That's basically. | mean 1t was to be pa:d
118 back in commissions. .
ng  Q: So all of this landcd at your door correct7
pg . A Yes, o

(6] Q: Mr. Rice, did you in conncctlon w1th this pay
[t moneyto a customcr —

pg Qi —in your csumauon?

@i Ay Did I payinthis —no.

ey Q: Okay.

2] Reserving again the right to continue

(23] Cross-examination, as we've only gone overa portion of
14 what I expect to cover, I think that I will secede my

(25 time to a continuation of the State’s case with a right

Page 576

11 the form, that this form is the type used by
121 broker/dealers to send in Notices of Termination to the
@ CRD system, and for nothing more I think it's necessary
14 in the context of the record to have a copy of the form
5 entered in.
)] Also, we could take judicial notice of the
m fact that it’s out there. It’s available. It's a
@8 uniform form. But I would like a copy entered into the
9] record for consistency purposes.

pg THE JUDGE: It is received.

f11] (Respondent’s Exhibit 20 received.)

1z Mr. Griffin, as I understand, you've

13 concluded at this point your cross-examination of Mr.

114 Rice subject to potential further cross-examination

15 subsequently.

pe  MR. GRIFFIN: Correct, for today I've

17 concluded the issues I wanted to cover on cross with

~|ue) Mr. Rice.

ey  THE JUDGE: Mr. Klein, your next witness.

2  MR. KLEIN: Dennis Ferguson. We need to

1] contact him by telephone.

ez THE JUDGE: Thank you.

(23] (pause).

24 THE JUDGE: Mr. Ferguson, this is Steve

125} Eklund, the Administrative Law Judge for the Department
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t1 of Commerce. Can you hear me?
@ MR.FERGUSON: Yes, sir.
@ THE JUDGE: Let me just identify before you
141 begin your testimony that you're being called here on
157 behalf of the Division of Securities, and Mr. Wayne
61 Klein will be initially directing questions to you.
m After Mr. Klein has concluded his questions
1] Mark Griffin, who represents Jay Rice, may have a few
193 for you. Perhaps I will, also.
(o] At any point during the process, since you're
11 testifying by telephone, if you have any difficulty
1121 hearing any of us, just let us know.
13  MR.FERGUSON: Okay, sir.
[14] WILLIAM DENNIS FERGUSON,
(15 after being first duly sworn,
16 testified as follows:
1 THE JUDGE: Mr. Klein, go ahead.
e} MR. GRIFFIN: Your Honor, can I just ask
pg) if Mr. Ferguson is present with any of the other
120; intended witnesses to this proceeding, which —
21 THE JUDGE: Mr. Ferguson, is there anyone
{22) else with you now?
23 MR. FERGUSON: No, there is not.
4  MR. GRIFFIN: And the record should reflect,
12s5) for Mr. Ferguson’s purposes, that the respondent, Jay

Page 579
- A: Fiserv is a clearing ﬁrm for mtroduccd G
{21 broker/dealers. -
@  Q: What is your position at thc ﬁrm?
‘#-= A: My position’‘is Execiitive Vmc-Prcmdcnt, i:-; e
15 Director of Marketing and Sales. , '
1 Q: Do you have other people that work undcrncath
m you?
] Al Yes;Ido. i
@ Q: And you have rcsponsnbmty for What typcs of
o) employees?
u1. - A: Thave responsibility for principally . oo
(12 Operations and Customer Service employees. ©
03 Q: Does Operations mcludc thc tradmg dcsk’
r4) - A:Yes, it does. :
g5 Q: Are you familiar gcncmlly with thc ﬁrm s
i1e) record keeping requirements?
pn: - AYSomewhat, :
e Q: What is the role of a clcarmg ﬁrm7
ner ~AxzA clearing firm énters into a contractial’

ro relationship with an NASD member- brokcr/dcaler to -
121) provide specific clerical functions for that i
22 broker/dealer. It's a rclatnonshxp that is — thc

r3) terms of which are spelled out spcciﬁcally ina ‘
124) clearing agreement and also i in a lerter to clients S
1251 mandated by the New York Stock Exchange,; whxch happcns :

Page 578

(11 Rice, is present.

7 THE JUDGE: Understood. Go ahead, Mr.

B Klein,

4] DIRECT EXAMINATION BY MR. KLEIN

55  MR. KLEIN: Q. Mr. Ferguson, good

6] afternoon,l guess, for you

fr A e, itis ; : L

g Q:Infact,I'm stcahng your lunch time.

wr Ay That’s okay. T'can afford it. :
o Q: Well, we’ll take your word forit.I
1] appreciate your time. Do you have with you the
pz) exhibits that we sent to you7
(3 AEYes; Tdo o
pe  Q: Okay. And we ll bc refcrrmg to them by
(1s) number rather than by the label on them, so hopefully
(6] you'll find that caswr
pr A Okay, L : G =
pne;  Q: We have a court rcportcr hcrc $0 would you

(9] ngc your full name and spell your last name, plcase’
o A My name. is William: Dcnms Fcrguson e
21 F—c«rg—u—s—o-n : ‘ ‘ SEn
[221 Q: And you're cmploycd by whom Mr Fcrguson?

A I'm employed by Fisery, F-i- s—c-rv L
:24} Corr:spondcnt Services. CanE
12s)  Q: And what does Fiserv do?

Page 580
‘111 to be called a Rule 382 letter. e :
2 Q: You indicated that you pcrformcd clcncal
{3 services. Does that mcludc trade cxecuuon scrwccs’
4y A Yes: :
1 Q: Now, you said that the semces are prowdcd
ts) for an NASD member brokcr/dcaler’
o AvCorrect. e s T
B  Q: Is that NASD membcr brokcr/dcalcr sometimes
o1 called an mtroducmg brokcr’
oy AL Yes. :
r1;  Q: How does an mtroducmg broker dxffcr from a
(12 clearing broker?
ny - A: An‘introducing broker differs froma: clcanng
{14} broker. 1 assume you mean by, clcanng brokcr a '
115 clearing firm. . : : -
pe)  Q: Correct.

|um -A: Okay. Well, a clearing firm is also an NASD ......

tts] member, so in that case there’s a sumlanty
ne) Generally, the clearing firms do not have a — retaﬁ
{e01-sales forces-or deal dn:cctly with members of the =
[21] pubhc whxch is the dlffcrcncc bctwcen a-—

[231 is generally a retail onentcd orgamzatxon who

|24y solicits securities tmnsactxons from membcr' of thc G

[25 public.
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m  Q: Okay. So is it fair to say that the
@ introducing broker is the one with the retail
@3 customers, but the firm may not be a member of the
@ exchanges and, therefore, you provide an intermediary
& between the brokcr/dcaler and the cxchangcs’
‘a1 A: That's correct. o
m Q:Isthe mtroducmg brokcr/dealcr somctlmcs
8] also callcd corrcspondent”'

WAL YesT b i
pop  Q: Bccausc — I mean in what way are thcy a
(1) correspondent?

iz A: Well, the term “introducing firm,” o

w3l “correspondent,” “ID,” which is an abbrcwanon for:
{14}, introducing | broker, are all vcmaculars that are used. -
psin the mduStry or the rclauonshlp I descnbcd

6] eartier.
o Q: Arc you awarc of Mr Jay Rxce7 Who hc 1s7
ge; A: Iamawarcof whoheis.

pe;  Q: Do you know Wthh firm hc works for?
@0y oA Currently, no

@11 Q: Are you awarc of Intcrmountam Fmancxal
122 Services?

B AR Yes Tam. e : :

4 Q:ls Intcrmountam Fmancml Scmccs a

125 correspondent of Fiserv?

Page 583
nj anything like that. But ofice we hold an asset, . :
21 whatever asset it is, we're rcsponsxblc for rmkmg surc
@1 that we properly custody that asset. '

@  Q: But for other purposes, besides that

51 exception, are the retail customcrs your customcrs’
© Az No.

m  Q: So do retail clients of Intermountain call up

@8 Fiserv and place trades?

19y . A% Saythat again? i

oy Q: So would retail customers, chents of

1] Intermountain Financial Services, call up Fiserv and
(12 ask for trades in thCII‘ account?

fa AL Generally no.
14 Q: And if they did, what would you do’
s At Well, we would refer them to their

7| ne introducing firm. If they did call. It could bc an

[i7 instance where a-customer callsbecause ofan cmcrgcncy
(8 at the introducing firm wherc thcrc s5a power outagc or
119} whatever, you know. :

|poj ' But generally spcaking, thc mcthodology and

a4 the contractual relationship states:that the customci's
122y ‘will call the introducing firm. The introducing firm
g is responsible for their customers and tcsponmblc for
124 relaying or forwarding security transactxons for

5 execution and clearingito us. »

Page 582

i’ A: Ibelieve they stillare. =

@ Q: So Intermountain is the mtroducmg broker

8 and Fiserv is the clcanng brokcr7
i@ A Correct. =

B Q:So when you havc your thc rclauonshlp

6 that Fiserv has, is it correct to say that your

m relationship is with the introducing broker/dealer

@ firm, not with Intermountain’s customers?
‘w0 A That s & rtect Generally spcaking, that’s -
oop: correct.
ny Q: And are the customers of Intermountam
(12 Fmancml Services your customets?
#s A They're — froma legal sense theyarea
pa) retail customer A mcmbcr of the pubhc isa customcr

{20 are hcld by the clcarmg firm.

@y Inother words,if a clearmg firm is holdmg

r2) 2 thousand dotlars cash and a hundred shares of General
231 Motots: securities for the customer, ‘we are challenged
24 tO protect the custody of that asset. Not to — not to

ps infer that we're responsible for market fluctuation or

Page 584
u;  Q: At Intermountain Financial Services did
12 Fiserv do clearing for all of — let me back up. Did
13 Fiserv do all of the clearing functions for
4] Intcrmountam Financial Services?
8 A: Well, Fiserv provided clearing services for
[ IntcrmOuntam, but I believe Intermountain had an
1 additional clearing rclatxonshlp, which we call dual

@i ¢learing; where youhave more than one. In this casc

1 two. Hence, dual clearing. Where they dual: clcarcd
o) with another mtroducmg ﬁrm The namc ' 1ch_1'
- don’t recall:: .
g7 Q: Thendo you know Wthh tradcs were scnt to
i3 Fiserv and which trades were sent to the other firm?
4 A: Well, not really.The only trades T know

(g that were sent to: Fxscrv wcrc the onr:s that wc

“|pe received.

pn  Q: Okay. D1d Fiserv receive tradcs from Jay

i+8) Rice?

ey - Ai Tbelieve so; : :

2oy Q: Do you know if Flscrv got trades from any

121 other brokers at Intermountain?

a7 -As Ldon't recall, but we may have;

23 Q: I'want to talk about the process of trades

(24) being transmitted from, say, Jay Rice or his office to
125 Fiserv.Can you describe what you understand the
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(11 process to be? it handled by a supetvisor.There were — 1 think* :
# AiThe process for Jay Rice? 121 there’s — there were three supcmsors Andrea

B Q: Yes.

w1 :A:vYes Thete's only really two methodologies =
5] ‘Of means or rncdxurns of transmission of ordersand
6 information. Somc broker/dcalcrs have Intérnetor. .
. frame relay communication links to our facility. You
‘11 know, via the computcr terminal A pcrsonal computer;
q8 And then othcrs — or anothcr mcnu ‘would-be

BE thc voice line.
#z Q: Do you know whcther Intermountam or Jay Rice
13} had the capability to submit the orders the first way,
(14 via the computer?

pep AT don t recall; Hc may havc and I don o

per recall.”

sn Q: Do you know if Mr. Rice tclephoncd ordcrs
[18 to —

ter A Yes, Tdo, : .

200 Q: And did he telcphonc ordcrs m?

p1 AT Yes, he did.: :

22 Q: And would all thosc calls go to one person at

Fxscrv or might it go to any of sevcml pcoplc’

[23)
f24] :
21 It could have gonc 10 anyone on my hmson dcsk as

3]
4
5]
{6]
7
8]
@
{1o)
{11

D2

(13)
[14]
(15]
{16]
623
(18]

e

(20
[21]

(23]
(24]
[25]

Matthews. Perhaps Peter Cunnion, Cu-n-n-i-o-n, And
perhaps Don Exner. That S E~x-n-e-r‘And thcn thcy

this preapproval process was Craxg, last name

Marchetti, Mea-r-c-h-e-t-t+, - o
Q: Thank you. If you would look at Exhlblt 21
A: Okay.
Q: Does it say, “Correspondent Customcr s Opnon

Approval Form”?

A: Yes;it does. e

Q: Is this a form used by thc mtroducmg

brokers when doing options trading for their retail

customcrs’

Servxces requires that thc mtroducmg firm send to i
Fisery mdxcanng the introducing firm's. approval of
the customer for various option strategies. '
Q: Let me make sure I understand that. So this
is a form required by Fiserv, correct?
A: Correct. G
Q: But it was to be filled out by the
introducing broker?
A: Correct.
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@ is gencmlly staffed from — anywherc from c1ght to 12
@ people, depending on the requirements. : v
4  Q: So beginning in late 1999 when FlSCI'V opcned
151 a relationship — or became the clearing firm for
16) Intermountain Mr. Rice could call in orders to anyone
@ on the liaison desk?
8~ A: That's correct. . ...
e  Q: Did those proccdurcs ever change at F1serv7
pop A Wellhe continued to ¢all in to the trading
111 desk, but the procedure changed only to the extent that

1

E

15

G}

=

- jo

[13]
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Q: Or, I'm sorry, mtroducmg broker/dcaler

A: Correct: o

Q: And what kind of mformatxon is on thxs form
that Fiserv wanted to see?

A: The information they wanted to see is that S
the customer was approved by the mtroducmg ﬁrm to 4
enter into specific types of option strategies. | o

Q: How would you know whether the client had
been approved by the introducing broker firm for
specific strategies?

A: Well, on this particular document, Exhibit

(121 we restricted which people on the trading desk could 12 21,about a third of the way down the page it says,

(13] approve a transaction pnor to bcmg submxttcd into the ual “Types of strategies,” and then there’s hoxes there

1181 system for execution. - e 4 which indicate the strategies that the introducing’ firm
ns;  Q: When did that changc occur? 115 has approved the client to become involved with..

(s - A: You know;T'don't have a specific date,but I 18] And then it is — at the bottom is signed by

7 probably want to say it was around January. (7} the various licensed personnel at that firm.

e Q: Of which year? g  Q: Okay.Then going back to those boxes that

fgps Ay Thatwould be 2000;: o : i ne9 you talked about, if a box was not checked, does that
2o  Q: Okay.And so after that date any calls from {200 mean that Fiserv would make sure that no trade of that
211 Mr. Rice would be directed to only specific (21] type could be conducted?

(221 individuals? 22 A: Well — the question’is to miake sure;you o
st AiThat's what the plan was, yes. ¢ |3 know — the purposc of this as reqmrcd by the OCC :
29 Q: Which individuals would those bc7 p4 is— = o
{5y AT Welliif 1 recall properly, they had'tobe 2ss  Q: What does, “OCC,” mcan?
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1117 A: Option Clearing Corp., which is the ,
@ regulatory body: govermng” Opuon transacuons m the
@ securities industry. - :
[4] Q: Okay.
- A: Okay.Then they have a host of rules:And
'j [e1 P'm not pleased — I'm not saying this inan o
m authoritative manner, so I'm not quoting a rule to you
“‘(‘aj or anything, but the OCC requires that we annotate on
o the electronic record that we keep of different
pig] customers what levels of strateglcs they have been
i pre-approved to enter into.
gz - Now, your qu'esnon was dowe — T thmk you :
ik used the words, “make sure, that they don’t do one of

ml the other strategles.’rhe answer is 0. We attempt to -
line vmth what the strategres have

(171 Q: Who has pnmary responslbrhty to make sure
1g that options trading is consistent with the approvals
e indicated on this form?

Page 591
1. 4/6 in the amount of $100,000. g :

1@  Q: So as of April 6th that account was treated

@ as having a hundred thousand dollars worth of

) purchasing ability?

@ Ay Well, 'm not going to say that.

© Q: Oh.

oA 1 don’t know what — it just means that the

8 -account received a hundred thousand dollars.

@ Q: Okay Was the money received in the account
(1) on the 7th or on the 6th?

iy A Well, the money was received physically into *

iz the firm on the 7th, and it was posted on the 7th to

i3 reflect as if it were — it had been received on the ””” o
1ay 6th.So that's why they have that as of thc day ‘ '
s -before.: . S

.lper Q: Okay. And if you can turn, please to

n71 Exhibit 42.
(6 AL Yes. : : : :
e Q: Doyou recogmze the form that is represented

2oy Ay The ingroducing broket/dealer: eo; on Exhibit 42?

1) Q: And in that case that would be who? pf T ATYes. : :

22 A: It would be Intermountain Securities. 22 Q:Isthata form created by Frserv?

23 Q: Okay. Turn to Exhrbxt 22 1f you would 23 S AL Yes;itds, i :

o R Okay,sit. i 24  Q: Would thxs be created by somebody under your

s Q: Would you please explam the purpose of thrs @2s; direction, that you supetvise?

Page 590 Page 592

i1 document? it A: Theform may not. have been created by someone :
@ ArTmmnot familiar with this document. It @undermy— o '

B looks tobea — well it'san opuon approval

& that is used in v v

g the data necessary to — you know,to makea

: fsmtablhty determmauon for their customers. Thrs 1s =

@ not a Fiserv form that is required by Fiserv. - S
@  Q: Is this a document that Fiserv requlres to be.

(1o} on file before trading is done in a customer account?

(i . A: Not required to be on file at Fiserv. :

121 Q: Does Fiserv get copxes of these documents7

g ArTheymay. . :

g Q:IfI can get you to turn to Exhlblt 38

ue o ArYes. o
gl Q: And the second page under “Actmty
was ArYes: :

ue  Q: OnApril 7th ‘can you tell me what that entry
(t9) shows?

o) A April 7th under, “Activity,” it says,

et i meaning — again, th:s isa Fxserv L
2 Statement of Account. .

23 Q: Okay.

jea) - A: So Fisery. received: a4 deposit of funds _ :
15 recorded as of — . that's what the; “AQ,” is — as of

B Q: I'msorry. Would the form be ﬁlled out by
“ people that are under your du'ecuon?
7 A Yes,it conld be. o .
® Q: Have you looked at tlns pamcular form?
m  MR. GRIFFIN: I'm sorry. I need to clarify
) what —
@ MR. KLEIN: I'm sorry. Exhibit 42,
g MR. GRIFFIN: Exhibit 24.
1 MR.FERGUSON: Could you restate that for me?
vz MR. KLEIN: Q. Have you looked at this
13 document previous?
t14) " A; Exhibit Number 427
ps;  Q: Yes.
tigg o #A: Tlooked at this parueular paper I‘m holdmg
p7 in‘my hand? -
(e Q: Right.
per: ¢ Ar Pm looking at it right now.

‘lpg  Q: Okay.What is this particular document7

1) What does it indicate?
@2 A: Well, this document indicates that Fiserv.
[23) recerved instructions from the mtroducmg

|41 broker/dealer to open an account for — _what it looks

@51 like is Poulson Trust and that pamcular account -
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upnumber; 7 I RE G e : i i Q: Yes.

1 Q: Okay. 21 A: Page three. ' .

@ - A And thatthey — that; evidently, there wasa , @  Q: The next to the last entry on pagc threc

1) request by the broker/dealer to have this partlcular i {41 AY Unihum, (affirmatively). ;

5] acCount execute transactions on a margin account, Wthh ‘| 1 Q: Does that indicate that on Fcbruary 18th that

6] means, as you may know, that assets are placed and le] options were sold — call options were sold from a

. Fisetv is asked to lend money to the customer.Thc (7 margin account?

s} collateral being a security.A stock,orabond.And ~ |  A:I'msorry,yeah.T' m sorry. 1 wis looking

'[91 we: lend nioney. as a matter of pmcncc to customcrs who o) at the wrong page.The margin activity. actually

(10} post collateral, being the securities.. .= : o commenced on the 14th of February, -
i1 Q: Is it Fiserv’s policy if you're opening a (11 Q: Okay.

12 margin agreement for the trust, that the trust has to tigy - A: 'Which is the first item in the aécount,
113 specifically allow for margm tmdmg? 13 Q: All right,
par AT Yessitdoesi G e (4~ Ar'Because it says, "Opening balance margin
151 Q: And so is it Fiserv's pohcy that margm usl account; zero.” Then it shows — the first entry -
pie) trading should not occur in a trust unless there is a perunder, “Acuvity,” is February 14th; “Rcccxvcd ten
(171 document on file showing that the trust has margin 117) calls,” meaning they must have been transferred in: from
(181 authority? 118 either cash accounts or dchvcred into. thc ﬁrm from o
o). AiThatis corfect. i = ' w0 e another dealer, :
200 Q: Does this document indicate that as of g  Q: Now, is that opcmng of thc margm account
21] February 18th Fiserv did not have any such document on |21 and the receiving the ten calls something that Fiserv
22) file? 1221 would have done on its own or only on instruction from
251 A Y€ it does.: _ S (23 the introducing broker?
24  Q: This is signed by a Rac Chelzclcn or — 124} A:We only do it on instruction from the ==
25t  ADYes. oo : _ = (25 ‘introducing broker. Sl e
Page 594 Page 596

m Q:Isshean cmploycc of Fxscrv? i1 Q: I'want to talk about discretionary trade. In

o AvYes;sheis. o <% 700 @ the industry is it standard to mark discretionary

® MR. KLEIN: Your Honor move adxmssmn of (@ trades as discretionary?

4] Exhibit 42. @ A Yes; it is. LR

51 THE JUDGE: Any objection? 51  Q: Do you know if the NASD rulcs rcquxrc that?

© MR. GRIFFIN: None. e A Ibelieve they do. e e
m THE JUDGE: As identified it is received. m  Q: Do Fiserv’s trade tickets havc boxcs that

8 (Exhibit 42 received.) 8 allow them to be marked as discretionary trades?

1  MR. KLEIN: It was previously admitted o A Ifthey don't —if the particular order form i ,j_

19) conditionally, 110 — order memorandum as they're known — if thC

111 THE JUDGE: Understood. (11 particular ordeér memorandumwe havedoesn’t have abox
127 MR. KLEIN: Q.If you'll turn, please, 1121 that specifically says, “Discretionary,” which many of ;
13 to Exhibit 44. (13 them have in the past done — indicated, then the word
ap AL Yes ‘ : 1141 “Discretionary” is written on the ticket and entered

5] Q: Now, can you tcll bascd on EXhlblt 44, when 115 into the system so that it prints on the conﬁrmauon :

5] margin trading first occurred in this account? Or at v that the trade 'was discretionary. S :

7] least for this monthly statement? 171 Q: Okay.If a correspondent, an mtroducmg

gy ArT'would say =— (pause). e S (1) broker or one of his agents tells Fiserv that a trade

91 Q: Are you lookmg at page threc’ 19 is discretionary, is that notcd on your systcm’

o)A INO e = Loy A Yes;it is: S

1) Q: Oh. 1] Q: Would it be notcd on thc tradc uckct?

2 AvHold‘onca sccond hcre We reéon: Exh1b1t i e AviItshould be. :

3 Number44? @ HES G e 23] Q: Would it then be codcd on thc computcr rccord

4)  Q: Correct. 1241 of the transactions?

sj A Okdy. 'm ot page three? Gomb e |ps A Yes; it should.
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m  Q: Is there any way that Fiserv has of knowing

e

Page 599
“So if there are stipulations to an orderor .

12 if a trade is discretionary other than information you 1z conditions to an order, we only accept the mformauon :
@ get from the brokcr7 @3 as given to us by the introducing broker/dealer and .
W ALNo, e . s 1 assume that he told us all the information that is
B Q: To your knowlcdgc dld anyonc at FlSCl'V ever {5 necessary forus o properly armotate th ese ’
i tell Mr, Rice that Fiserv did not want to know if a {6} transactions. G
m trade was discretionary? m Q: Okay.
g A; Please repeatthe question. @ THE JUDGE: Let me rephrase it, Mr. Klein,
@ Q: To your knowledge, did anyonc at FlSCl’V ever 9 I just want to pick up with one more.
toy tell Mr. Rice that Fiserv did not want to know whether [10] Mr. Ferguson, I believe you testified it is
n1 his trades were dlsctctlonary? (11 an industry standard for the broker to identify a
pg Ay T do'nior know that. s ‘ (12 discretionary trade as being discretionary if, in fact,
na  Q: Would it seem odd to you xf somcbody at (13 it is.
114 Fiserv would tell an introducing broker that Fiserv did ng  MR. FERGUSON: That's a requirement.
(15) not want to know if trades were discretionary? sy THE JUDGE: Given that requitement, would
ne  MR. GRIFFIN: Your Honor, I object to that 116 anyone at Fiserv instruct a broker that they need not
(17 question. Calls for speculation.And given the fact (7 make that designation, if that is the case?
ne; that we're on a phone conversation here, it’s more pns;  MR.FERGUSON: No.
we difficult to handle this type of testimony, but I think peg  THE JUDGE: Thank you.
120y that clearly calls for speculation. ey MR.FERGUSON: I cannot believe that would
2 THE JUDGE: Well, I don’t see how the mode 121 have happened.
122 of testifying affects the admissibility of the @2 MR. GRIFFIN: Your Honor, I'll object to the
23 evidence, but I think the question does need to be (23 question as you phrased it because that calls for
1241 rephrased.And let me see if I can capture it, Mr. (4] speculation.
s Klein. sy THE JUDGE: I'm not saying that they did or
Page 598 Page 600
{1 Mr. Ferguson, would Fiserv always desire to i did not provide the instruction, Mr. Griffin. That was
121 know if a trade is discretionary? @ not the point of my question.And I was not assuming
@ MR. FERGUSON: No. @3 that the instruction was ever given. I was asking the
w THE JUDGE: Well, let me rephrase.You said 14 witness given the industry standard should an
5 the only way Fiserv would know if discretionary s instruction like that ever be given, and I think he
6] authority is occurring is if the introducing broker e indicated it should not.
m alerts you to that, is that correct? m  MR. GRIFFIN: Okay.
® MR.FERGUSON: Yes, sir. @ THE JUDGE: Thank you.
@ THE JUDGE: Would it matter to Fiserv @ MR.KLEIN: Q. Mr. Ferguson, as 1
gt whether you had that knowledge in any given transaction  |{10] understand it, then, Mr. Rice would telephone orders in
1] where it was taking place? 11 to Fiserv to be executed; correct?
1z  MR.FERGUSON: No. (2 A Thatis — as I testified earlier, there’s.
w3  MR. KLEIN: Q. Because you simply don’t (13 TWO methodologies. One is via telephone. Onc is via
(14 care? 14 electronic means; Internet for frame relay. So he.
{157 A: Well; the requirement — if I may.- (15] commumcated the ordcrs via onc of thosc 1cchnologxcs
[16] Q Plcasc [18) but I S
- n1 Q: And lct s focus now on thc tclcphonc orders
e memorandum that a tradc is dxscrcnomry is the (g Az That's what the ma)onty, I behcvc of hxs :
pe) responsibilit {ig: were.
{20} rcsponsxbmty f the cicarmg firm. We sxmply — when 2oy Q: Let’s focus on those So lct s )ust assume
[21] we receive an order from'an ‘introducing firm we — @21 for purposes of our discussion that they did not
1221 undcr the. t rms of our clcarmg agréément we have to: 22) transmit orders over the computcr cqmpmcnt Okay7
T 123 AR Yes, sir: G

[24]
(28]

Q: So ifan ordcr was callcd in ovcr thc
telephone, would Fiserv create a trade ticket?
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vk A Well, we wolld: ereate a — we would: : (11 memoranda that Mr. Rice uscd?

Vi tmnscnbe the information that i is telephoned to us : @ A: Notto my knowledge. .

@ onto a — ontoa piece of paper. . e @ Q: To your knowledge, did anybody at Fxscrv tcu

w Q: Okay What do you call that piece of paper? (41 Mr. Rice that the order memoranda that he created

51 A; Well, that piece of paper could be an order 1 should not include a notation as to whether a trade was

{gi ticket. 1 mean it could be a plain piece of paper. It g 16} discretionary?

m could be one of anything. The point I'm trying to- ‘@ A: No one at Fiserv should have said to Mz, Rice . =

8 make Iguess is. that the requlrement for an order | 8 that he not indicate ' Dnscreuonary on hlS order
i) ) memorandum, .. ' e
110] ro  Q: I want to move to talkmg about tradc orders
¢ 1; (11 and aggregating trade orders. Is it fair to say that a
‘iz broker could call in to Fiserv and could identify a
{13] particular customer account and order a trade into that

14 it wcre"elect_romcally, I wouldn t write anythmg " |p4 customer account?

8 because it would havc been transmxttcd clectromcally s AL Yes: » SR e e

e Ifit's phoncd in ycs wc transcnbc that onto a piccc (e Q: And in that case, if thc tradc were executed

tizof paper. E : i 171 the securities would be placcd in thc customer account’
te It S0, happens that we hand to you a document 118y ~ArCorrect, : :
119 that we call a trade ticket, but it’s for our internal e Q: Did all trades have to mdlcate the account

e} purposes.only. It does not necessarily followa ~ ~ |po) number of a customer?

121]. prescribed format ti 21 A Yes: : -
221  Q: Were brokers allowed to aggregate trades for

{221 particular format, S ;

3 Q: But you are required to put it in wrmng’ 123 multiple customers into, say,a block trade?

124 To create an order memorandum? 241 - A: Yes: ' e
1251 Ai No, the order memorandum == the original = @55 Q: How would that occur7

gy order memorandum is created by the introducing broker | fj . * A: That'would occut by an introducing firm —
121 and is required to be recorded and maintained by them. | [z and this is strictly telephonically, I might add —
@ Q: Okay. 1 would telephonically communicate with our llalson desk
@ A We are just simply required to accurately = @) or the actual trading desk, which is a separate - :
151 take the information from the mtroduemg broker and tsi function. They would call the laison desk and
6 enter it into the system. If we are — if we were able | @ indicate that they wish to execute an order which was
1 to sit there and hvc—typc onto a machme then fine, | m an aggregate of several orders. for'dxffetent clients i in ‘.; i
18] . you know. So bcttcr for it. But we happen ~—our - e the same particular. secunty 1ssuc If I may ng N
‘s method happe : © example . .
1o of paper. : % 110  Q: Please.
g1 Q: Now, you mcntnoned that the mtroducmg (11 A: An introducing broker/dealet: m'ay Call up and
1z broker needs to create an order memorandum’ (12 say, “Buy 10,000 shares-of IBM,” and it is; A that .
p3) oAsGorrect, i (13 10,000 shares in the parlance of the securities
(4 Q: Ifthe mtroducmg broker creates an order (34) mdustry is gencrally considered a; quote “block
(15) memorandum, is that documcm sent to Flserv? 11 trade” because it's 106,000 shares. »
fey: RENGG e e e e e ite) - And they may ask us to exccute that tradcm o
un  Q: Does Fiserv reqmre that the mtroducmg (71 what is known as their average price account, thch 1s
(181 broker FAX to you a copy of that written memorandum 118]-a device that captures: multxple cxecunons of that e
119 before you'll do a trade? e} 10,000-share trade.” :
teap A No: S : : 129 In today’s marketplace — and I say, today, Lol
@1 Q: Fiserv will do a trade just based ona phonc et} particularly with decimalization, which is not an 1ssue &
feg call? 22 here. In today’s marketplace it is very common fora
fzg Az That's.cotrect.: - o 123 block trade or an aggregate order of trades to ger
24  Q: To your knowledgc did anyone at Fxserv — re4 executed at many different prices for that. secunty

25y well, let me back up. Have you ever seen the order (251 Inthe example I gave of 10.000 shares of IBM

Page 602 Page 604 '
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0 it would not be uncommon to receive ten separate :
4 _executions from the market makeror. cxchangc wherever
e *;that order was directed, at ten different prices. The
‘o gcncmlly, the objective of the introducing broker -
(5] was'to do the putchase as one aggregate $0 as to be
®

o=

-
g
n
"
(@]
s
=
a
%
8
e}
B¢
5
&
=
g
f
0
8 0
Sl <
B
a
g
o
=
o
5
~
Q
=
&
]

8} undcrlymg customcrs each oneina thousand shares of
o1 IBM, so instead of putting.a trade in each account or
(10} in various accounts at various pnccs. which would lend
(i1 one to think that one account is getting a better price
pz1 than the other, they would simply average those prices
113 and then place that 1,000 shares, in the example [
(14) ‘gave, into the ten accounts at the same price or the
{151 average price of all those executions.
ne]  Q: That's helpful. Thank you. Do you know the
(71 account number of your avcrage prlcc account?
ga1 7 A: No,Idonot. e
(g Q: Okay.Then do I undcrstand the proccss
0] correctly that the order would then be placed into the
1 average pnce account for cxccutxon7
2 AP Okay. -
2 Q I mean - let me start ovcr
[25) Q So thc mtroducmg broker calls up and says,

Page 607

[41
{8
6]
7]
i8]
19
1o
3}
2
03l
4]
(5]
(18}
17
f18]
(9]

(261

[21])

@2

[23]
[24]
{25]

3 “I have a block trade,” whxch is 10 000 shax‘cs,- or
options, so many contracts, whatever, *and I want to
put them in — I'want them — when you report the
prices back to me I want the prices to have been -
averaged out to.one price, one common pnce, the -
average price.”

So in order forus to logzsucally facxhtate »
that request an internal device is used called the
average price account, and that average price account
is noted when we submit the order to thc cxchange to be
times and with the varying prxccs those pnces are
automatically routed to that average price account,
collected or gathered, and the calculation pcrformcd
which creates the‘average price.
Q: Okay.And so, then, when this trade has been
completed — the 10,000 shares of IBM, for cxamplc?
A: Right; . :
Q: And the execution is all m one account7
A: Correct.s
Q: At some later pomt I thmk you mdxcated it
would then be allocated out or transferred to the
individual customers?

Page 606
1 “I want to do a block trade.” And then that block
@ trade is executed.And is that order placed and is it
8] executed into your average price account?
o A Wcll, mayI Just corrcctr-your in one: area :
e Q: Plcasc Corrcct anythmg I say wrong
‘1 'A: Okay. I'm just trying to explain the
G logxstxcs hcrc okay? And I hopc ldon't gct too
® dctaxlcd - :
g o In rcahty, wha happcns there’s two
[11} cu‘cumstanccs that would _ volvc the two tcrms we're

- 1[20]

18]
{2
(3
4
5]
{6}

{8]

9]
{10]
)
n2)
3
[14]
(18]

-

etey
|um

18]
19)

[21]
{221
[23]
[24]
[25]

it-at varying prices.” - SR e e

Page 608

A::Correct.: : Lo e L :

Q: Anddo1 undcrstand you corrcctly that it
could be transferred out at the individual execution
prices or at the average price? It can be done either
Way7

“A Well, it could, butthen that would have =
that would have been in contradiction of the. intent of
why you put it in the avcrage pnce account if you dxd :

Q: Who makes the dCClSlOl'l whcther or not it’s
going to be — the price is going to be averaged or
you're going to give customers the ﬁeld pnces’

A: The introducing broker/dealer. - &

Q: Does Fiserv ever presume to make that
decision for the introducing brokcr?

A¢ They should not. i

Q: When you transfcr securities from thc block
trading account or average price account to the
customer accounts is that treated as purchase and sale
or is it simply an allocation of the existing
transaction?

A Allocation of existing transaction. i s i

Q: We talked about when Mr. Rice initially
starting in late '99 could call in orders to the
trading desk or the, I guess, liaison desk?
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n A' Correct' : Pmimlm mem s
@ Q: If he called in ordcrs and 1dennﬁed — let
3] me back up. When Mr. Rice called in orders would he
4 identify in advance whether the order was for a
(5] particular customer account or, alternatively, whether
(6] it was for the block tradmg account?
miArYes
® Q:Soifitwasa block trade hc would tell you
g that?
po AL Yes ‘
(111 Q: When he callcd up and sald he was gomg to do
(12 a block trade, would Fiserv know how many customers
(13) were in the block?
pay oA Prior toJanuary?
(155 Q: Sure.
o) A: Yes — I'msorry. Scratch tha” Thc answer
[{7]°t0 your questionis no. :
g Q: So for a block tradc prxor to January Fiserv
(19) would notknow how many customers were m that block7
oy A Generallyino: i ‘
21 Q: Would Fiserv know the ldcntlty of thosc
(22] customers bcforc the trade was cxccutcd?
@237 Ay Possibly: ¢ i o
24) Q: How Would they know that’
s o Ay Well, if they were told by the introducing

&

Page 611
11 recollection is‘that the process evolved to:where Mz,
1 Rice would send in — actually, FAX a2 document, a piece
@ of paper, which would indicate the accounts that he
{4 anticipated having security transactions placed
5] through, and that that document was checked by Mr.
6] Marchetti particularly — primarily Mr. Marchetti. In
71 his absence someone was. dcsxgnatcd by hlm, but -
1 primarily by Mr. Marchetti. : :
) And then he, Mr. Marchetti, would approve. thc
tto] — an anticipated trade in the amount of money only
(1] that =10 make sure that it would not excecd the
12 amount of equity in the customer’s account.
p131  Q: And I'll come back to that in a minute. Do
1141 you have a copy of What is markcd Exhlblt 74?
s AL 747 i §
ne;  Q: Yes. Money hnc
in > Ar1g6 to 65, e
11s;  Q: They were FAX d thlS mormng
(9] Az Oh (pause). LR :
2oy  Q: And if you don t, we'll go —
21 . A:Thavea73. :
22 Q: Okay.
3 - Ar Getting close:No.To 73. v
24 Q: Do you know What a money hnc is?
@5 - ArYes.

Page 610

113 broker. ' '
@ Q: But was it p0551blc for him bcforc January to

@ enter a block trade without telling Fiserv the identity

) of the customers who would be getting those trades

) after it was filled?

. AuIthink it’s possiblei: : :

m Q Okay ‘What changcd in January’

[91 stmtches — thc optxon strategtcs that Mr. Rxcc was
tio} ‘using and the credit concerns that'we had as 2 result
(111 of his securities acttvmcs we wanted to make sure

(12 that our firm ‘was not at sk financially, did not have
"domg security trades in an
114 account. Wlthout sufﬁcwnt equity. So we asked that he-
(15} tclcphone his tradcs to -=1believe.Oncof my = =
(18] supcmsors or Mr Marchcm, I unagmc.And have hxs

.....

(9] hls entering the trades :

eoy  Q: So after January do you know what thc process

[21] was by which Mr.Rice would tell you which accounts the
[22) block trade was for7

(24 lxalson dcsk and the operation, soI'm not there all

1251 day every day to see exactly what happens. But my

Page 612

i1 Q: You indicated Mr. Rice would tell Fiserv —

iz identify the accounts into which he might be putting
13 the block trades —

@ A Right. e

s Q: — onalist. Do you know if hc would u use

{1 the money line for that?

7 - Ai Yeah, Ithink he did. I think' what he didis®
{8 either use the exact money line or a replica or, you

19 know, a reproduction. And what, aslrecall;wasa -
(10 like he — if I may; it was lik¢ an Excel sprcad shcct
(1] type of armngement :
2z Q: Okay.
113 A: And transmit that, which containedallthe
¢4 customers’ names and equity posxtxons ot information
i8] that would indicate the cqmty posmon in those
fie] - accounts.
71 Q: And when he scnt thc moncy lme Would hc tell
118 you, “I'm going to put X number of options,” or, “X

1) number of shares into this account and X number of
1207 shares into this account”?

21 . A:Ithink'— my recollection:is that what he .

122y would say is, “Here’s ten accounts.” He would mdtcatc
123 like by an‘asterisk or some:sort.of notation alongsxlc :
124] it.Ten accounts. That were generally his — you ‘
@25 know, let’s say ten out of S0.And T don’t know what -

Page 609 - Page 612 (26)
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: l31
W i
& to ten of those names as an example and then'— and
@) indicate that he was going to do $50,000 worth of
m transactions, Where there was a $§50,000 requirement.
‘@ . And then Craig would look at the aggregate of
9] those ten accounts to make ‘sure that the equityin *

(o] those individual accounts added up in aggregate to an

(11} amount of money equal to or greater than $50,000.

pz Q: Okay. Now, I want to be sure that I'm

113) getting each — that I'm understanding this for each

114] step along the way. So the money line would come in

(1s] with asterisks in the column identifying, in your

(6] example, ten accounts. Then you indicated Mr.

11n Marchetti would do a financial analysis. Now, is it

18 correct, then, that Mr. Marchetti would first decide

19 the value of the block trade that Mr. Rice wanted to

1201 do?

ey AiYes.

P2 Q: And then are you saymg that he would look at

23 each of the accounts that had asterisks by them and add

(24} up the equity in those accounts, correct? Was that

[25; correct?

2E

Page 615
i1 Q: Would Mr. Marchetti look at it and say,

@ “Wait. If we divide this — since I have ten check

31 marks, if I divide this $200,000 trade into ten,

1 there’s only one account with a $20,000 equxty"?

51 A Tdon't believe he did that. :

© Q: Why not?

77 A Because Tthink T testified inan aggregatc

8} is'what he was conc¢erned about.

@ Q: Why was he concerned about the aggregate?
woA: He was concerned about the-aggregate because
1 that would have been our firm's potential exposure.
i1z Q: Then is it correct that so long as Fiserv
131 knew that there was enough money in these accounts to
(14 cover it, then Fiserv was not going to be net in the
t5; hole?

s A Correct: : :

i1 Q: Was it p0551ble going back to my $200,000

18] example, that when the trades came through that they
o] wouldn’t be divided equally among ten, but it could be
2o 90 accounts in one — 90 contracts in one account and
[21] one contract in each of the other nme accounts?

22 . A: Correct.” : i

23 Q: Did Fiserv know at the time that a trade was

[24] placed how the trades were gomg to be allocated?

s} A No,they didnot. S

Page 614

T A: ch - : S
@ Q: And then make sure that the aggregate of the
@Bl equity in those accounts was greater than the value of
@ the block trade Mr RlCC wanted to place’
@ A Yes. R .
® Q:ln thls analysxs d1d Mr. Marchetn look at
m the value of any individual account to see whether or
8 not — for example, if there were ten of them, that
each individual account could support a tenth of it?
oy AT (pause)n :
11 Q: I've lost you haven t I?
13 A No, ao, fio; Tfollow yon. Yeah.
n3 Q: Okay.
a1 A: (pause). No. Not — to the best of my
s knowledge, no; he would not do that,
g Q: Let’s say we had ten accounts w1th astensks
171 and one of the accounts had $110,000 and the other nine
18] accounts each had $10,000 each.Then we’d have
[191 $200,000 worth of equxty, rlght’

. At Right. :
[211 Q: And let s say he wantcd 10 place a $200 000
[221 trade

AT nght. i
(241 Q: Would Mr Marchem let the trade go through7
ey A Yesin o Do

=

Page 616
m  Q: (pause).
@ ‘A: I'm go to change the answer 10, “Generally . -
@-no.” =y TR
@4 Q: Why are you changing that?
@A You said did Fiserv ever know, and they may
{6 have known:upon oc¢asion, ‘but generally no:
m Q: Okay.Talking about block trades, after a
8] block trade is called in and Mr. Rice has sent you the
19 money line with the asterisks and then the block trade
(o) is filled, at some point that block trade is then going
{11 to be spread out among some chent accounts correct’
pz o A Correct. i
ps Q: How would Fxserv know how to dxvxde up that
114] block trade into the individual accounts?
18] A: Well;in the case at hand Mr. Rice or someone

pel from his — from Intermountain wansmitted an

171 additional sheet which contained the information we E
(e needed, which would have been the spectﬁcten accounts
y19] that are going to be allocated to tradesinthe = =
120 quantities indicated, and also inclnde onm1i'ssion,‘

@21] if any, on that sheet. And that’s how we knew.,

(221 Q Is that Exhxblt 577

[24] that Yes o
255  Q: So this is the form that Would normally be
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Al

=

@
@
[5)
G

Pasiin. -4

8]

1oy
DB
0z
or
[14]
(15]
161
(17
(18
181
1201
21

used by Mr. Rice after the trade to identify how the
trade should be allocated and how much commission he
should be paid on cach’

= Ay That's.correct. e i L

Q: When would you receive th1s form EXhlblt 57
in relation to when the trade was executed?

A: Well, generally dfter the trade wis executed.

Q: And how much delay might there be?

A: I could no't'spcak to that, but it would have
to be before —1 thmk our pohCy is before four
followed shortly thcrcafter or, you 'know by the end of
the trading day.

Q: But if a block trade were placed atten
o’clock in the morning, so long as he had this
information to you by four o’clock close, you were
okay?

A: For purposes of generating 'our necessary

‘documentation the answer is yes, ‘but we -+ we gcnerally

require the mformauon, you know, nnmcdxatcly or
shortly after the execution.: i = .
Q: If you'd also look at EXhlblt 23

Q)]

[2] v

3]

18]

6]

gl

(8]

9]
(1]
(1
12
113
[14]
(15)
(]
nn
[18]
(18]
(20]
(21)

Q: Why not? What did Fiserv care about?
A: Fiserv — our only concernisthat wehad — =+ °
you know that thc accounts whcrc trades Wcre bcmg
the account to cover the amount of corpus neccssary to
satisfy that particular trade. :
Q: So was it possible for Mr. Rice to tell
Fiserv to allocate a portion of a block trade to a
customer account that had not been identified earlier
in the day?
A: Yes, that's possible.” :
Q: When Mr. Rice would send you these accounts
for every stock account form and instruct Fiserv how to
allocate the block trade, did sometimes those
allocations to particular customer accounts involve
allocating a position to a customer account where there
was not enough equity in that account?
A: It’s possible that happcned I can 't recall
an incident specifically. - .
Q: Okay. Now I want to talk about eqmty
requirements for options. Now, there’s a difference
between buying opuons and sellmg opnons nght’

[22] [22)
1231 arAviCpause), G e 23 Ai:Right. e e :
24 Q: Yourea numbers guy, SO we ﬁgure you should 4  Q: And you have to have pauencc thh a country
[zs1 be good at this, 1zs) boy like me. What kind of equity does Fiserv require
Page 618 Page 620

gy AuExhibit 23, T have:it. e i (] in 2 customer account in order to purchasc options?

@  Q: Is that another example of a form that would i . At Requirement on 2 general basis or requirement

(3) indxcate the same information? @ specifically for Mr. Rice’s account?

@ A Itlooksilikeit. ; 4 Q: Were they d1fferent7

55 MR. KLEIN: Judge, I move admlssxon of 5. A Yes.

) Exhibit 23. © Q: Okay.Let’s talk about a gcneral basxs

m  THE JUDGE: Any objection? i A Ona general:basis the equity. rcquxrcd to‘ buy:

# MR. GRIFFIN: One moment. (pause). No 18] opnons in a'customer’s account there is not therc i
) objection. [ is no equity requirement. =
g THE JUDGE: As identified it is received. (g Q: Do you require there be enough money to cover
{1 (Exhibit 23 received.) (11 the purchase price?

¢z MR. KLEIN: Q. When Rice would send in (12 . A: Ona general basis, Fiserv doesnot . = T
13 this account for every stock account form identifying 113 require — there can be cnough mom:y 1o covcr thc
(14] the customers to whom the block trade should be 4 purchdse price. = o i :
15 allocated did someone at Fiserv cross-check that (151 Q: Was the answer dlffcrent for Mr Rnce’

el against the money line to see if it was going into the g6 AL Yes. EEe

¢7 same accounts that had been identified before the tn  Q: How?

18]
19}
(20}
{21}
(22)
(23] tra
(24)

f2s)

tmde’

\i:Edon’t believe so. &
 Q: Would Fiserv care about that7
“Av(pause), Care =
Q: Would Fiserv care about whcther or not the
trades were actually placed into different accounts
than had bcen 1dcnuﬁed beforc the trade was placed7
A: No: e . o

{18)

[20]

12

[22)
[23]
[24]
28]

.scttlemcnt date.

A: Well, as I mentioned carlier, starting in.

“|pe) January we required that there be: cquxtym thc account L

to coverthe transaction that he placed into that
account, so options settle therc 1s a uade date and a

Ifa trade is execured on Monday and an.
option — the trade settles the next day, that! sT plus
one, as we say in the industry. Trade plus one.And

Page 617 - Page 620 (28)
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‘p1 the custorner is responsible to have paid — or caused .
[21 to be — momes to bc in thc account to pay for their

[41 " Q: So for customcrs at ﬁrms other than

5] Intermountain the broker could call in, place a trade,

61 and so long as the customer had the money in the next

 day Fiserv was happy?
8 AvCorrect.

© Q: But for Mr, Rice you rcqmrcd the money COD?
pop - A Corrcct No. Not COD, Cash on the same

paday. L s
ta  Q: Moncymthc account’
pi3ji Az Right. "'

14  Q: Now, agam focusmg on buymg optlons when a

115} customer is buying options how much of the customer’s
1e] money is at risk?

{7 Ay The amountof money at fisk ~— market risk is

pe1. only the amount of money that he places for the

pe) premium, which is the price of the option.

2o Q: So a customer buying an option pays a fee to

(211 purchase the option, corrcct’

2% - A: Correct:
2 Q: And the purchase prtcc for that optlon is the
(24) only money at nsk’

sl A: Corréct.

Page 623
1] right to purchasc from you the underlying stock at thc
1 indicated price, known as the strike price, fora
13l specific period of time, which is called the expu'atlon
@ date.And for that you will receive a premium,’ Wthh
5 is what you're calling the price of that option. .
#] Q: And by receiving that premium am I CXPosmg
n myself to any risk?
@ ATYes.,
© Q: What kmd of nsk?
(o) - A: Inthe case of a call option you're exposing
1147 yourself to risk market fluctuations if the — in the
nz case of a writing or selling or callt optton — selling
(13} 1s called writing an-option, If you write or sell a
114 call option, your risk is the market value of that
[is] option above the strike price at any given time.
reg Example: If you said that you write an
1171 option on IBM at a hundred, and the expiration date is
118) December,and this is May,and sometime between nowand
19 the third week of December the market price of IBM
o] exceeds 100, which is the strike price, the price
21] you're willing to sell that stock at — if that stock
2] goes to, let’s say, 125, and that customer will call
123 that option from you, and you have to deliver the stock
124] at a hundred.And so, therefore, you lose the 25
{2s] points in my example.

Page 622
(1 Q: Is this analysis different for selling
{21 options?
g A Yes.

@  Q: If a customer is scllmg optlons is the
{5] customer cxpcndmg any moncy’
®AlGenerallyno. o ciiniis L
m Q Docs thc customer cam any moncy’
9l Q How?

tojl A Pardonime?

(1 Q: How?

#z  A: Oh. He receives that premium into his

13 account, which is the pnce - 1f you will; the price -

ns;  Q: So every optton has a pnce and 1f you're

116} buying it, you pay that purchase price, and if you're

(171 selling it, you receive the purchase price?

181 A: That's corrcct And that purchasc pnce is:

po called premium..

2 Q: AndifI'm selhng an optlon is it correct

21] to say that I am obligating myself to sell the

12 particular stock underlying that option at the price

(231 spcc1ﬁcd in that option up to the expiration datc7
“A: If you — that is cortect. If you sella

(251 call option. Whlch means you are.giving someone the

Page 624
¢ Q: Okay. Let’s talk about that example. So in
1@ that example, if I own IBM stock and write a call at a
@ hundred and then the price goes to 125, then come the
@ point that the opnon is cxercxsed —_
& A “Expires”
1 Q: “Expires.” Thank you I havc to dchvcr my
m stock to the buycr is that cortcct’
B A: Correct. . :
g Q: ‘What if I don’t own IBM stock7
(1ol =~ A:“That strategy'is known as being naked in that
111 you do not own the underlying stock. So if you are

(121 naked, you then have to go into the open market, .
13 purchase the stock in the example at 125, deliver the

14 stock to that customer who called you, or erc1scd his -
(s option, and the difference between a hun dand 125is
we] that 25 points, whxch means in our cxampl you would

17 have lost $2,500." ' L
pg)  Q: What if mstcad of bcmg IBM it was an

e Internet stock and it went from a hundred dollars to

o) $500?

211 Az Bétter for him, bad foryou.

2 Q: Why?

237 A You'd have 4'400:point loss. .

@4y Q:I'd havea —

@5 -A: You buy the:stock at' 500 atid only geta:
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(11 -hundred fofije; ¢ - :
@  Q: But that is my mvcstmcnt cxpcncncc I buy
@ high and sell low. Are there capital requirements for
[4] writing or sclhng opnons’
s ALYes i
@ Q: Do most firms in thc mdustry have capltal
7 requirements?
- A; All irmshave capital requirements;
© Q: And who sets thcsc capntal rcquucments’
oy A: The firm: 7
1 Q: Does Fiserv havc a housc minimum call capual
12) requirement for sellmg uncov: ercd optxons?
p3r o AsYes, it does;: : : o
p4 Q: What is that minimum capltal rcquxrcmcnt’
{181 A Wcll the phrasc is that we, rcqmrc a xmmmum

po) Now there happcns to bc a formula for what

(2 is known as the requir
en wrmng nakcd opu

20

Page 627

) impottant; o
2 Q: Iknow.

@ A:iSothe strike pncq ~ 1 mean the premiumon

{4) that — on that particular opnon isgoingto be some.

151 numberwhich the market - you know, .meaningthe demand :
1 between buyers and sellers — that . relationshipis
{7 going to create a demand. Those people. wﬂlmg to buy :
8. them and those peoplc wﬂimg to sell them. o

A9 That demand and supply is going to crcatc a Lo
ro; number. That number is very hard to determine. Othcr o

(1 than we know that it's a function of the difference
1121 between the current market valuc which in our caseis

* |31 100, the strike price, which in our cxamplc happensto

(14 be the same, 100, and the expiration, which is your
(15} time; or time premium. What'’s the valuc of 30 days,
e you know,in this letter scenario we're drawing.

1tn  Q: Okay.
{18 A So just for fun — and also the volanhty of
(9] the stock. : i
Q: Okay.

@1 A: Which is, you know, a whole bunch of
1221 different fictors. Okay’ Well, let’s just for fun in
23 the example say that it's five dollars, Okay?

249 Q: Okay.

51 A: The premium is five dollars. So in my

Page 626

{3 the dxffcrcncc bctwecn thc prescnt markct valuc and thc
w4 strike price. Bccause ou know IBM could be

1 A Soit’s plus or minus that difference. 30

i percent of the underlying security, plus or minus the
nop difference between the strike pncc and the markct
1y price, less the prcmmm received.: e :

(12 Q: Can you give me an example usmg IBM?

w3 A You want to-do numbers? 2o

ng  Q: Surc

[19] A And lcts jiist say that thc optxon 1s for :

1] say the expu*auon date is May Let’s sce ,let me look
@z at my calendar, Okay. Let’s use — no, We can'tdo
129 that. Let's say it's June, because May is gone. The f o
o4 expiration date is the third Friday of June, okay?
izs1 This is just incidental. It's not incidental, but it’s

" |4 the calls.We're going to receive that five dollar

Page 628
' example our house requirement — because’ lrrespccnve '
121 of all of the results of this. calcu}anon -our house:
rcqun‘cmcnt is $25,000. Okay? So you have to have

B

“

1] vacrythmg s done of 2 hundrcd pcr a hundrcd sharcs. G
m Let’sjustdoiton — = :

“lpe Q: Okay.

i1 A: You know, 1o keep the numbers small; okay?

112 Q: Right

04 market value, which is $30.

losl Q: Okay.

_ A: Plus or minus the dlffcrcncc bctween the

said the markct value was a hundred and the stnk_c

19y price was a hundred, so they are the same. So therc.tsv .
- |=or no adjustment for the plus orminuspart. - .

@11  Q: Okay.
(22 A:-Léss the premium received, which in this case - -
(23" is fivé ‘dollars, because you're going — ‘we're w_ntmg

25) So my requirement is the $30 less the five dollar

Page 625 - Page 628 (30)
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2 Q: And we're talkmg about a hundrcd sharo:s7
@l A Yeah,butldidn'tdoitintermsofa
.4 hundred. I diditin termsofone. = .
5 Q: Okay.
‘i A Ifyoudoit in a hundrcd just mulnply all
“m this by a hundred.
® Q:Butisa normal contract for a hundred
) sharcs’
pop A Yesi
1 Q: Soifl bought one — Iam sorry IfI sold
(121 one call, then I'm going to have a house minimum of
113 25,000 plus $25007
{43 A Correct’ i
ns1 - Q: So a total net equity rcqmrcmcnt from Fiserv
e of $27,5007
f7A. A Corréet. - s o
(e Q: Thendol understand you corrcctly that no
e calls should be sold in an account unless there is at
oy least $25,000 net equxty in that account7
i AT Correct:
2z  Q: Is that true even if thc brokcr has a sprcad’
23] A: There's still a — there is still a formula,
24 and the formula bccomes very complex.
5] Q: Okay.Let me interrupt you.

f7A:s I'believe he kncw what out housc requn'cmcnts
2] were. : : .
@ Q: And why is it that you bchevc that’
@ A: Well, all the correspondents ate appraised of
s what the requirements are. Of the house rcqmcments
© Q: When are they appraised of that?
m - A: They are appraised at the time that they
@ enter into our relationship and they're appmxscd on
19 periodic bases, if you will, if there” s any changc in
o) those tequirements. . -
i)~ But more importantly, the — 1f one of thosc
1z earlier exhibits indicated — thereare — in each ﬁrm
i3 there are — there is a senior rchstered opnon
114 principal, which is a licensed person by the OCC that
15 has taken a test and is made aware of alithe =
(1) requirements and the fact that there are: house o ;-}:,
17 requirements exist.And, also, there’s 2 c0mphancc ’
(e registered option principal, wluchcvcr one — you know,

t1e) which thc introducing firm knows or should know that

(21] conversant in them. . » .
72 Sothe data and the mformanon is put out. -
3 there for our introducing firms, and if they choose to

1241 be — involve themselves in any particular investment
1251 strategy, be it options or municipals or equities or

Page 630
oA Ireanydontwanttogctmtothc ' e
2 complexity.- s iy
g Q:Idon’t cxthcr
e A Sufficeid say, therc is stﬂl a:
@ requirement. .
# Q: Does the house minimum of $25 000 still
m apply?
‘@ = A: The house siinimum of $25,000 applies in most
@ cases when doing spreads, but, again, for the point at
pio) hand here — r the case at hand a housc rmmmum was

i1y required in all cases.
pa  Q: Okay.Then let me see if I can state this
113 one correctly. Is it true that no uncovered options
(14 selling can occur in an account with less than 25,000
(5] 1n equity?
6 A Well; that's'correct.’ EEL
17 Q: Okay. Did Mr. Rice do uncovcred optlon
(18] scllmg7
gl AT bélieve hie did. 1 thmk hc dld Ican t
{20} POINL 1O 2 spéciﬁc example. = v
21 Q: Do you have any reason to bchcve that Mr.
1221 Rice would have known of Fiserv’s house minimum net
r231 equity rcquu‘cmcnt’
A Yes oo : ! .
(251 Q: And what do you bchcvc that he knew7

Page 632

1 ‘whatever, because ther¢ are specific licensed people:

1 required at their station, those people are Tequired to

m know what thc various: housc and rcgulatory'recp.urcmcnts
4] are. :
s Q: Did somcthmg happcn in March of 2000 to

6} cause losses in the accounts of Mr thc S customers’

m o EATYes: , = '
® Q: Do you know what that was?

@0 A Yes; generally speaking, yes. : e
oy  Q: Can you recount for us What you undcrstand

-~

“\11 happened?

——

‘_bccausc I

a1 - A: Well, from what 1 understand
13l reason I'm saying, “From what 1 understand,
114 was out of town at the time. 1 behcv_c:‘tt.was the
n1s Thursday before the cxpxration day in the month of

_|\ugp March, if I'm correct. And: please help me on that.

p7n Q: Right.
te - A:'1think it was the Thursday beforethe

119 Friday — all options expire ofi the third Friday of
rzo; each month, Not all of them, but option exptratxon
1] days:are always the third Fnday of each month: And
22 generally a cycle of an option wm run for three -

s months. Okay? -

g  Q: Okay.

i25: © “A: So they vary. But let’s just say three . =

&

—
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1 months. On a ngcn‘ThurSday, Wluch I bchcvc was
|
a] optxon smtegxcs whcrc _-é.wrotc optxons in vanous
[ customer accounts, -and in many cases he thought he
51 covcrcd — or was covcrcd I'm gomg to use thc word

e

m cntcrcd mto a sprcad you uscd that word carlxcr —_
ma sprcad strategy cend

[ rcquu'cmcnt on thosc optxons As 1t turned out, the
(12) strategy that he employed by writing and buying the .
1131 combination of various options on a given stock — the
ti4] option strategy he employed or he deployed would have
1151 led someone to believe that he anticipated — or the
tel customer; I assume; I don’t know if thcy were

17 dlscrctxonary or not. When I say, *he,” I'm talking -

(e about Intermountain. The broker and the customers of
(19y that brokcr So I don t know who initiated thcse

rzar trades. .

211 Q: Okay.

ey A havc to: assumc undcr my contractual

24y 'thcsc trades G
@s)  Q: Right.

v

i
12
3]
{4)
5]
5]

iy

8
-9
Y
)]
12
(13
14)
(151
[e)
(17
(e
343
{20]
{21)
[22]

{24
(25

Q: Okay.

A: In fact, what happened is the underlying
stock increased in value significantly, greater than o
the strike price of the calls, which ended up that the
result was thaton cxpxratlon day, whxch ‘was thday,

posmon : .
Q: Okay. Now, lct s say in a hypothcucal that
on this spread he had bought calls at a price of a
hundred and sold calls at a pnce of 85

- A: Right.

Q: Would that bc a sprcad’

A: Yes.

Q: In that case whcrc he has long calls ata
price of a hundred and short calls at a price of 85, is
he covered?

A: To the extent of the 15-point difference; ,
which:means he lumtcd his potcrmal unlmntcd l(>ss 1o
15 points. ' o

Q: Okay. Was his short option sell a covcrcd
option?

A: No.ldon'tknowthe technical term forit; 0
50 I'm going to bow out of this one.As you'can see,

Page 634

v AL So I'm just saying the person who decided T
».m“that ~— or who caused Rice to lay on these tradcs the

18] strategy was that the market value of the underlying

@ security was going to go down in value. Okay?

51  Q: All right.

e A: And because he thought the value of the -

[ security was going to go down that meant that hc wrote
18] some options that crcatcd thc incident. The premium -

i1 from the options he wrote would be credited on the
{10 customet’s account, and by the end of the next day,
i1 ‘because — since this 'was Thursday,the next day was
(12} expiration and these options expired. . - ‘
(13 . At the end of the next day those opuons :

(14; ‘would expire worthlcss, with no value, meaning the -

(e market valuc was less than the stnkc ‘price; and thcrc

21 cxpxrc worthless, And:;he would be ablc to rctam tha i
2 premium for those — for those options he wrote.
[231 Q: Okay.

At In fact, whathappened is that —andI'm. =
[251 SP63king verygenerallyhere. oo o

Bl

3]
{4
18]

G

Ll e

]
o)
)
1z
13
4
(18]
(18

07

[18)

=1 [18)

[21
[22}-
123
(24)

S [28)
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options can get very, very complicated.And 0 L
particularly the strategy, okay? But thatisnot =
called a covered option. It’s not callcd a covcrcd -
write. It's a spread: . - :

Q: Anda spread does not mean covercd?

A: That’s correct. In many C4ases; no.

Q And so, then, the markct —

kcep it sxmple?
Q: Yes.
A: The only time he wonld be covered is 1f he
wrote that 85, you said, and bought the 80. o
Q: Oh. So if the long position was at a lower
price than the short position?
A: Then he’d be covered. Then there w0uld be — -
actually, there would be no requiremént; =~ =
Q: Okay. Because —
‘A: Ididn’t want 10 get into that earlier.. =~ 7 o o
Q: Because that would bc a covered opnon’
A: It's what they calla — well it's what thcy
call a quah.ﬁed sprcad And so hc ’

MR. KLEIN: Your Honor Ive got about 15
minutes more with this witness. Do we want to finish
mine and then break for lunch or keep going for cross?

Page 633 - Page 636 (32)
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THE JUDGE: No, my anticipation is give you
the 15 minutes. We’ve been at this a while and I'm
concerned about the complexity — hold on, Mr.
Ferguson, just one second.

MR. FERGUSON: Your Honor, may I make a
comment, please?

THE JUDGE: I'll get to you in one second.

MR. FERGUSON: Thank you.

THE JUDGE: I'm concerned about the
complexity of the testimony and breaking it now. But I
am also concerned about the length of time we've been
going with respect to the court reporter. So I'll give
you 15 more minutes to finish this.

But, Mr. Ferguson, what did you have?

MR. FERGUSON: I'm sorry, Your Honor. I
didn’t mean to interrupt.

THE JUDGE: That's fine.

MR. FERGUSON: Sir, I just want to say I'm
on the east coast and it's currently ten minutes after

Page 639
(1] against some of the positions that Mr RICC had taken?
@A Yes. .
@ Q: Now, were these positions in md1v1dual
4 accounts or were they done as block trade, do you know?
5.5 Ay Well, Ithink it was aicombination of both;
0 Q: And if there were block trades, were they
m then transferred into customer accounts?
@ A Yes, that’s how it ' wias discoyvered. | -
© Q: That’s how what was discovered?
{iti =+ A: The discovery was thade that he was selling.
11y -calls instead of buying. Selhng options instead of
1zl buying options. His strategy had always been sales.
i131 Generally had been that he bought options, which
14 required only, you know, the hmxted cquxty o moncy in
ps) the account.: - - = :
18] Now he had wntten opuons, albeit spread .
(7] situations in some cases.But he had written options,

&

ne -And the individual who was entering t the: @
tor trades into the system after they had bccn executed:

20} tWO. rza) noted that there was — that they were selling, and___
@ THE JUDGE: Right. (21} that’s what caused, if you will, the proverbxal bells
22 MR.FERGUSON: And I have a very pressing 22} and whistlesto go off. .
23] engagement that I have to be at, where I have to leave 23 Q: Is that because when hc went to allocate it
(24 my office at approximately ten minutes to four eastern 124) to the accounts — transfer the block trades into the
fe5] time, 125 individual accounts there wasn’t enough money?
Page 638 Page 640
m  THE JUDGE: So, essentially, you have about i T oACYes. : : o
2 another hour and 45 minutes? @ Q: So when there s not cnough money in thc
® MR. FERGUSON: Yes, sir. @3 account what do you do? What does Fiserv do?
4 MR, KLEIN: How about if I hurry and we do a @ A Well; in this case we talk about the bells
51 half hour lunch? & and whistles. The staff on ‘the lizison desk - o
© THE JUDGE: We can handie it any way you {1 immediately reviewed What activity had taken placc that
m like, as long as we can accommodate this witness and 1 particular day. And I'll say this i is around four e
18] the cross-examination of him. ®)-0'clock on thatThursday L
@ MR, KLEIN: And if we didn’t finish the ©  And Craig Marchetti, who i 1s my Tis o
(o] cross, we'll finish it up — (0] management person I've been alludmg 1o durmg -tlns
p1  THE JUDGE: When we resume. 111 testimony, reviewed the accounts where Intcrmoumam -
vz MR. KLEIN: Okay. 12 Rice through Intermountain had placed tradesina
na THE JUDGE: Go ahead, Mr. Klein. (13 number of customer accounts, both individually and -
47 MR. KLEIN: Okay.I'm going to try and 114 through the average price account, that day, and came
i) finish up. ps to the conclusion that there wis a. tremendous. market
pe)  THE JUDGE: But don’t speak any faster we risk and exposure duc to the fact that there,A, was -
171 because the court reporter will have my head, if not 17 insufficient equity in the customer’s account and,B
g yours. Go ahead. (e that the market value of thc underlymg secunty had
neg  MR. KLEIN: Q. So the market had moved (19} :gone up sxgmﬁcantly : »
120 against some of the positions for Mr. Rice’s customers, o}  Q: So did it result in dcﬁc1ts in thc customer
{21] correct? In March7 {21] accounts?
ez Ay Sayagain? 0 oy As Correct; g s
23 Q: Mr. Ferguson? 23 Q: Ifthere are neganvc balances 1n the
a1 Az Yes. ‘ [24] customer accounts, docs that put Fxserv at any n5k7
ps  Q: Soin March of 2000 the market had moved fesj A Potentially, i o an
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1 Q: Why?
@ A: Because Fiserv asthe clearing agent has
@ :cleared orsettled.all of these transactions. Wc
{41 guarantee those transactions to the wholesale -

15] markctplaccs,bc it the New York Stock Exchangé: _
18 Chicago Board of’rradc thrcw:r thc tmnsactions are

18 pc
-[sxm_ cnons i S
po;  Q: So if those ncganvc balanccs in thc customcr

(11 accounts rcmam thcn Fxscrv has to makc it up’

na

Q: In thls situation d1d Fxscrv try and get 1t
(5] from the customers?

[14]

ey Ay In‘this situation Fisery first tells the -

[yt mtroducmg brok:er/dcalcr, you know, “You cntcrcd these
itg trades into the system. We need the money.” ® Fiserv in

t19) con;uncnon wnh the mtroducmg brokcr/dcalcr '

r21)-know, sold whatever cquxty, mcanxng stocks in thc
221 account, remained in der o create enough moeney.to”

123} cover.the deficits,

|20y
21

163}
12
13
4
15
=6l

18]
9]
[10)
(1]

2112

[13]
(14
(18]

e
)
| (18]

[19]

2
23
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to satisfy any shortfall or nonperformance from o
customers that create shortfalls in their accounts So

1 immediately turned to Intermountain Securities; t__he . ;» "
introducing brokcr/dcalcr, and dcmandcd th amount of -

various accounts. i

Q: And did you get mone:y7

A: Yes 1did. v : s o

Q: Did Fiserv also takc moncy out of the deposn
that Intermountain had madc?

Az Yes: i : :

Q: Did Fiserv thhhold commissions that were
payable?

(A Yes.

Q: And that money that you rcccxvcd and thhhcld
and deducted, where was that money — where did that
money eventually get placed?

A: Well it was placed — thc traxl if you

the moncy out to the various. accounts that had thc

247 Q: Do you have Exhlbxt 527 [24] deficits to reduce the deficit to zero, -
1251 oA Yes, sit. e es}  Q: So is it correct to say that Flscrv s dcﬁc1t
Page 642 Page 644
(11 Q: Doyou rccogmze thcse documcnts’ (11 was eliminated by chmmatmg thc custorncr deﬁcxts’
B AYes G o : 8t A Correct:
B Q: What are thcy? @B Q: And this money then came to Fxscrv and was
-y A These documcnts area standard ‘what we call ) then applied to those customcr dcﬁcxts7
51 margin call. e 51 AL Cotrect. : e
# Q: And were thcsc 1ssucd by Flscrv on customers ] MR. KLEIN: Your Honor Iam ﬁmshcd w1th
m of Mr. Rice? 71 this witness, so do you want to suggest to him what our
mr AL Yes) EEmsae s [e] plan is?
@ MR KLEIN Your Honor, I move adnussxon of @ THE JUDGE: Well, before I do that — we'll
o) Exhibit 52. fio1 stay on the record for this. Mr. Griffin, if we took a
i1 THE JUDGE: Any objection? (111 one-half hour break, which would give you about
2 MR. GRIFFIN: No objection. 12 slightly in excess of an hour with this witness until
133 THE JUDGE: As identified is received. 113; he would be unavailable, would that be acceptable for
(14] (Exhibit 52 received.) 14 today, understanding that if you're not able to
ns)  MR. KLEIN: Q. Then when these margin 11s] complete this with him today, we’ll resume at our
e calls were issued asking customers to send in money did y16] resumption of the hearing?
un the customers send in money? un MR. KLEIN: Or perhaps the other question is
ne A My recollection is that the amount of money . 18] do we just wait and cross-examine him later?
(19 rcccwed from thc cus.t.o.mcrs was very nominal. Less e THE JUDGE: Or do you want to cross-examine
20} ‘than an aggregate — less than ten-or $15,000. (20 him all at once, if not today, when we resume after
11 Q: Do thcsc customcr dcﬁcxts still t:xxst7 (211 today?
22 AL No; S 22 MR. GRIFFIN: A moment, Your Honor.
3 Q: How has it bccn rcsolvcd7 zs) THE JUDGE: Certainly.
1241 A:The money s Imentioned a few moments 4] Hold with us, Mr. Ferguson.
(25) ago ‘we at Fiserv look to the introducing broker/dealer 257 MR. FERGUSON: Yes, sir.
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11 (pause). 1 identified when we might be able to resume this
@ MR. GRIFFIN: Your Honor, we would prefer 2 hearing. We expect it could take an additional one
@3 the latter suggestion. I think that we’re probably @ and-a-half days after today, but we cannot get back to
u] going to go more than an hour on cross-cxamination. @ it tomorrow.And depending on counsel’s schedule and
5) And, Mr. Ferguson, you're on the line. I (s mine, we may not be able to catch it until sometime
i) apologize that we might have to get you back on cross s next week, if then. It might be a matter that we
m at another time. But I think it's important for the m couldn’t get back to you for perhaps two weeks.
@ consistency of the testimony to do your @] Sometime within the next two weeks, depending on
[9] cross-examination at a later date and not do this @ everyone’s schedule.
no today.And that’s out of deference, sir, to your {10] Let me ask you, within the next two weeks
(11 obligation that you have on the east coast, and I'm (1} from today do you have any blocks of time when you
1121 aware of that, and I appreciate your being here. 121 would not be available?
13 I would just ask that Mr. Ferguson be s MR.FERGUSON: Yes.
114 instructed not to talk to other people about this case 4 THE JUDGE: What would that be?
15 in the meantime, and also that counsel not talk to the ts  MR. FERGUSON: It would be the afternoon of
it} witness during the meantime. (e} June Gth. All of June 7th. All of June 8th.I
471  THE JUDGE: Mr. Ferguson, let me explain the 17 believe that’s the next two weeks.
118} gist of what Mr. Griffin is suggesting. You would not ve  THE JUDGE: Thank you. We will work around
ne) have been aware of this. But at the beginning of this (19 that.
ro) proceeding I inquired of counsel if they wanted to 2o MR. GRIFFIN: Your Honor, one final thing.
21 exclude witnesses, and that'sa legal process to ensure 121 If, as we anticipate, we will be allowed to
(22} that one witness’ testimony is not influenced by the @2 cross-examine, [ have no problem with that. If for
p3) ability to review their testimony or that of the (28] some unforeseen reason Mr. Ferguson is not available to
@4) testimony of another witness. 1241 this forum for cross-examination, I think we would be
[25] As I recall, there was no — well, there was 125) entitled to have our motion granted to strike his
Page 646 Page 648
1] an understanding that that motion was, essentially, 1y testimony.And I just wanted to mention I intend to do
@ granted.And the point of that motion, then, as it @z that if for some reason we are not allowed to
@@ applies now to you, Mr. Ferguson, is because we are [3] Cross-examine.
(4 separating your direct from your cross-examination, w THE JUDGE: Well, let me respond before you
5] there will be a passage of time before we can complete 51 do, Mr. Klein. It seems to me that the only barrier to
[l your cross-cxamination. @ his availability is finding the time to take the
m For that reason, until you are called by Mr. m testimony. I cannot envision any likelihood that Mr.
@ Griffin for that purpose you would be instructed to, &1 Ferguson would be unwilling to testify, assuming we
@ one, discuss nothing of this testimony with anyone g could find a convenient time to take it.
1o else.And I'll keep it just that broad.I can’t see a no  MR. GRIFFIN: I understand that.
(11} reason why you would discuss this testimony with ¢4 THE JUDGE: But on the very slim chance that
11z anyone, particularly any other witness who may be (12] we are unable to produce him for cross-examination
p3 called in this proceeding. Certainly there will be no 113 purposes, I'll address your motion at that time.
(14] reason whatsoever for you to discuss this testimony (4  MR. KLEIN: And if I may address one other
iis5; with Mr. Klein. (15 issue.
{18) Is that a broad enough instruction for your (16] Mr. Ferguson, given the Judge’s broad
p7 purposes, Mr. Griffin? 17 instruction, I want to raise the question whether or
g MR. GRIFFIN: Yes, it is, Your Honor.This ra not you feel the need to discuss this with your legal
ne) is a difficult item for us to go.I mean to go along ng counsel. I mean the firm’s General Counsel is aware of
20y with. I'm concerned about Mr. Ferguson’s availability o] this, right?
121) for future testimony. e MR. FERGUSON: Correct.
2z THE JUDGE: Let me just generally touch on 2 MR.KLEIN: Is there some reason you think
123] that. 23] you would need to talk to him or do you think that
24 MR. GRIFFIN: All right. 124 you're going to be able to abide by the Judge’s
s THE JUDGE: Mr. Ferguson, we have not yet (25) instruction not to talk to anybody about this case?
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MR. FERGUSON: Oh, I think my obligation as
an employee of Fiserv is to inform my General Counsel
that I participated today and that I may have a need to
participate in the future.

THE JUDGE: If that’s all it goes to ~— and
I'll ask you for a response, Mr. Griffin, If it’s
simply putting your General Counsel on notice that your
testimony has been interrupted, that you're still
expected to be subject to cross-examination, that will
be scheduled and you would notify him when that takes
place, I have no problem with any of that. I'm saying
that I would not expect that you would discuss the
substance of your testimony with anyone, including your
General Counsel.

MR. FERGUSON: Yes, sir.

MR. GRIFFIN: What I was going to say is
after consultation with my client and leaving open the
speculative possibility that such a motion would not be
grant, we've changed our mind. We need to take
whatever —

THE JUDGE: Well, et me help you, Mr.
Griffin. I didn’t mean to make it speculative.

Mr. Klein, I'll just ask this question: If

Mr. Ferguson could not be made available —

MR. KLEIN: I understand there would have to

(11 back to you.
2] We are in recess.
@  MR. KLEIN: Thanks, Mr. Ferguson.
#  MR.FERGUSON: Thank you.
51 MR. GRIFFIN: Thank you, Mr. Ferguson.
61 MR.FERGUSON: Thank you.
71 MR. GRIFFIN: Can we take an hour?
g  THE JUDGE: Certainly.
o9  MR. GRIFFIN: 15 minutes?
pog  THE JUDGE: 1:30 will be fine.
[ (break at 12:25 p.m.)
117 (reconvened at 1:36 p.m.)
33 THE JUDGE: On the record after a recess of
(14) a little over an hour.
(18] Mr. Klein, your next witness.
el MR. KLEIN: The Division calls Jeff gorge.
(7 THE JUDGE: Would you raise your right hand,
18] please.
(9] JEFFREY WAYNE GORRINGE,
(0] after being first duly sworn,
21 testified as follows:
2z THE JUDGE: Please be seated.
23] Mr. Klein.
[24]
[25)

DIRECT EXAMINATION BY MR. KLEIN
MR. KLEIN: Q. Mr. Gorringe, thank you

[1
2
(3
[4]
G
G
Y|
I8
9]
(10}
(1]
[12]
[13]
{14
[15]
[16]
[17]
[18]
(19]
(20
[21]
[22]
(23}
[24)
[25]

8 2
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be very compelling reasons to argue against Mr.
Griffin’s motion.

THE JUDGE: Yes, and I would accept the
argument on that basis. But I can tell you right now
that it would be an exceptional case where I would
allow his testimony to stand without cross-examination.

MR. GRIFFIN: All right.

THE JUDGE: Mr. Ferguson, what we will do
here is, then, interrupt your testimony at this time,
subject to the instructions I've given you with respect
to any contact you may have with legal counsel. And,
again, you are not to discuss the substance of your
testimony on direct examination with anyone.And I
will rely on Mr. Griffin and Mr. Klein and myself to
coordinate a time with your availability to bring you
back in for cross-examination. Any questions before we
conclude this, Mr. Ferguson?

MR. FERGUSON: No, sir.

THE JUDGE: We do appreciate your time and
your forbearance with us, and we will give you timely
notice as soon as we can. It could be sometime later
today. Or at least tomorrow when that will be.

MR. FERGUSON: Yes, sir.

THE JUDGE: At this point your testimony
will be held subject to those conditions, and we’ll get

Page 652
11 for coming in. Would you please give your name for the
121 record and spell the last name?
B A TU's Jeffrey Wayne Gorringe J-e-f£Er:ey,

‘4 is the first name, because that gcts confuscd Last
{59 name is G-o-r-rin-g¢. -
1 Q: And part of that confusmn on thc ﬁrst name
[ is mine, because your CRD record shows it as
(8] J-e-f-f-e-r-y and that’s how I have it listed in my
(9 witness list, but I'm wrong and your mother was nght

(o) - A: (nodding head affirmatively). Corréct;s i

p1 Q: Okay.And where do you work, Mr. Gorrmgc’

ti2}. - :A: Iwork at Brighton Title Company:: :

13 Q: And what do you do there?

g4 - A 'ma half ownér and an éscrow officer.

1sl Q: Do you know Mr. Rlcc?

g AL Yes; I'do.

tn  Q: How do you know Mr Rxce’

18] - A: I've known Mr. Rice since. about 19 — roughly

(19 the early "80s;

200 Q: Have you ever worked w1th Mr, Rxce in thc

[21] securities business?

2 AT Yes:
23}  Q: When?
24 A: In'March of 2000.

25 Q: And how did that come about?
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17 A Afriend of mine, Rick B;ornson, was |
{2 entertaining. the idea of going to work for Jay, and I
@ was kind of prodding him along; looking for a different’
) career for myself, and figured out that I was talking

3[51 hun mto domg somcthmg that 1 wanted to do myself, so

m Q But how is it that you ended up in the

8 business with Mr. Rice as opposed to somewhere else?
B A: Rick had talked to Jay.And he had talked to. o
tio} Jay back in T want to say November of '99.And he said
{11) to me, he says, ‘I know you’re trading a lot of options
fz and working the market pretty hard. You ought to talk
ifa} t0'Jay. He's doing 4. lot of the samé su-atcgics you '
4 are from what I undcrstand but I don’t know a lot

(1’71"dlsgruntlcd about_ _t_us own sltuauon and had said to me,
ue; “Jay, you know, said, ‘Why don't -you come up here and
ney be a broker with me.” And he said, “But you ought to-
rz0) go talk to Jay.” So I went and talked o Jay about _
21 mvcstmg moncy, not about becommg a brokcr atthat
P2 time. L :
Ry Q: Let me go back You sa1d at thc time you

24y were buying a lot of options. Was this buying options

125 for others?

Page 655
Q) that you would have Jay invest for you?
2 A Cortect:And he gave me his'stratégiesand

| @ they all sounded good, and he showed me his track

w record and that looked very — verygood. i
s Q: Speaking of the track record, if you'll turn

@ to Exhibit 24 in that black binder.

m  MR. GRIFFIN: What exhibit?

@ MR. KLEIN: 24.

@ Q: Now, ignoring the first page there, does this
oy document look like the one you were referring to?
iy A Yes. It was the track record that he showed

iz me that he said he'd been — he'd been trading optzons

i) for people since 1997 and that if I went with him, I
4] 'would have about 13,000 percent. return o) Whatever it
{is] 'was:on the page at that time, - »

pg  Q: Did he tell you that — the document he

17 showed you, did it indicate something like a 13,000
(18] percent return?

a7 A Yes. I can’t remember cxactly, but itwas :

120 something close to that.

211 Q: Did he tell you that that was a typo and it

122) really was only 1300 percent?

3y AT No, It was representéd as 13,000, 0

@4 Q: Because you saw it or did he actually say

125 that out loud?

Page 654

t . A:No,justforme, . .
@ Q: Soyou were mvesung your own moncy and

[31 buymg opuons as partt of your mvcstmcnts’

“ArYes: o R SRR i

[5] Q: And d1d Mr. BjOI‘IlSOl’l tcll you that -

@ indicate why he thought Mr. Rice would be a better to
w talk to than other brokers?

g oA Othcr thari lus pcrsonal htstory with M. -

o Rice.no. - .

pog Q: So chd you go in and talk to Mr R1cc7
i ATYes , =

(12 Q When was that’

(131 : 1 ﬁrst cht and talked tO»h_lm approxnmtcly

[151 Q: "And tell me about that convcrsatmn
figj 7 A When T'wentin there — 1 caucd hxm o thc
un phonc and set up an appo'
(8 went in; Gen
[191 Q: thn you say, “we” —
_A: Twentin. 1 went in. I'm talking, fwe”

[241 about putting
s Q: Are we talking about $20 OOO of your moncy

Page €56
1 Aildon’t remember. E s e
= Q: Did he give you a copy of thlS documcnﬂ
[ ArYes. :
4 Q: Wasit the entire documcnt? Poruons of 1t?
s A It 'was justlike the last six:months.
© Q: Was there any other discussion during your
{7 visit there?
@ A: At that point, no. We didn’t talk about
@ going to work for him. It was primarily investing.
oy Q: And had you made a decision at that point to
(1] invest 20,000 with htm?
a A: Yes. S ; : -
s  Q: And when did you opcn —so dld you opcn a
[14] tradmg account W1th Mr Rice?
ps o A: Yes.
pe;  Q: And how much moncy d1d you put mto that
(171 account?

e AL 20,000, o :

g Q: So did Mr, Rice start tradmg on that account
120 for you?

21 A Yes.

@27 Q: Then explain how you went from that to thc
23] pomt that you eventually began to work with hun
24~ A: Well, at that paint in time, 4s I said, Rick .
125 was strugglingin his career and he kept saymg, ou:
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u1 know, ‘T'don’t know whether to make the switch or not,”
2 and I kcpt talkmg hlm mto gomg that dn'ecnon A
“ etcetera, “You can,’ you know — “it's 2 good thmg
151 And hkc I sa1d earlier, I rcahzed at that time that I-

M Wantcd to do and had bccn domg for three or four years
8 prior.And so—

9 Q: But when you'd becn domg it it was Just
(o] tradmg your own account?
i - As Just my own account. And he said — he said,
nz “Well, why don’t:we create a partnership and get our
13 Series 7. liccnsé"'and'go ‘over there and trade with Jay.”

t1a] And 1 thought about it for about 4 week and talked it
ns; ovcr thh my dad and — who was my partner in the title
un o Q: Bccausc it would be somcthmg you were

(18) interested in? Because you thought it would be
19) proﬁtablc7

I201 A Oh we thought == you know, we thought it

LI
|18

Page 659
i started what paperwork are you —
2 - A: That was for our hccnse that had to bc
a1 -filed. 8
1 Q: Was that the application to bccomc reglstcrcd
(5] as a broker?
B A Yes. o i
m Q: Do you know what that’s called7
B - ALAU4 Ibelieve, . e
1  Q: Okay. So where did you gct thc Form U-47
107 A: From Jay. &
m;  Q: So Mr. Rice gives you a Form U4, you ﬁllcd
112 it out, and that was then submitted to begin the
(13) process of you gctnng hcenscd’
A: Yes.
Q: Do you know whcn that was subrmttcd’

riej- AT Twant to say the last part of January.

171 Q: So somewhere around the end of January you
(18] submlt your U4?

e CAYYeEs, : G L
po;  Q: Were there other thmgs you nccdcd to do

(211 before you could become hccnscd7

(221 a hundred grand a momh Not mmediately, but Over e Az (pause). : .
r23) time. Once we built these accounts up and we had such 3  Q: Did you have to take any examinations, for
{2413 good system that was going forward and WC had hlstory (4] example?
1251 on our side (indicating) that it would be not (25 A:'We had to pass the Seties 7 and the Series
Page 658 Page 660
1 unfeasible to make six digits a month. S 1 63. Lo

@ Q: So your customers would make a hundrcd

@ thousand a month?

@ AuNo, we personally would make'a hundred:
151 thousand a month in commission,

© Q: Sodid you decide to go through with thls and
m gct your hccnsc’

B A Yes. ; i
(91 Q: At the time you madc thlS dcc1s1on was the
to plan that you were going to get your license and work
(111 with Mr. Rice?

g ATYes G o

13 Q: So before you startcd makmg plans to take

(141 the examination had you already, essentially, agreed

(15) with Mr. Rice that you would be doing your business
rte) with him?

i AEYes: G e

(s  Q: And what were thosc discussions?

vl 7oAy Basically;at the time we decided we had some
)] paperwork we had to ﬁll ‘out and we gave back to him:
(21-And Jay said, “Now, if you want to get going, you know,
(22} bring some customers in here and let’s trade those

29} acconnts and. gct them really bccfed up for you bcfore-

g
|20y

@ Q: So at the time you submitted your U4 at the
B end of January had you taken either of those cxams?

# ~ A: No.We did not takc the exams untllthe =
15 first part of March. s
©) Q: So what did you do bctwccn thc cnd of January

1 and the first part of March?
] A: Studied. .

@  Q: Studied for the cxam?
1o - ‘At For the exams. We were spending eight to 12

1 hours a day just studymg and takmg practlcc Tests for
1121 the exam.

13 Q: And then I thmk you also said that Mr Rxcc

114 — do I understand it correctly that he said, “During

11s) this time period before your license some of the people
(1e) that might be your customers, we should start trading
(171 their accounts now”?

181 - A: Yes. ;

Q: And for what purpose’

A: For the purpose of getting the ‘accounts'ibxﬁlt'
21 up real strong. You know, turn that $20,000.into a B
21 $40,000 account as fast as we posslbly could becaus s
23 the market was very, very strong. ' o
4 Q: So you spent, essentially, February studymg

1251 for the exams?
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2 Q Do you know whcn you took the Scncs 7 cxam?
‘815 A Tbelieve it was March' 1st. i
#  Q: Is that thc same nmc you took thc Scncs 637
B AENo: i
®) Q Do you know whcn you took that?

18] Q Do you know at what pomt you bccamc

9] rcglstercd by thc NASD?
pop Az Idon't.: : S
n  Q: Do you know at what pomt you bccamc

1z registered by the state?
nap #Ar Idon't

14  Q: Could you have bccn rchstcrcd by the State
(s} of Utah before you had takcn the Scncs 63 exam?
nej o oAYNoL e
un Q: So you weren't rchstcrcd with the State of
{1g] Utah at least unul March 7th7
e AT Yes, : : ’
ro Q: And could havc bcen regxstcrcd thh thc NASD
@1 bcforc you had takcn thc Series 7 cxam7
2 ArNo. 0

)]
2

Page 663
examinations and — taking the examinations?
A: We were told by Jay — “we,” Rickand I — =

@1 that he had to 'go Study for the tcst and pay thc fecs

“

9
(1o
m

121

{13]
{14
(18]

(18]

0
(18]
(19]

i

(21)

|22

and take the test.

Q: And you said Mr. Rxce gave you the U-4 form
to fill out?

AcYesiaiamnE g

Q: When you filled 1t out what d1d you do with
it?

A: Gave it back tohim:

Q: To Mr. Rice?

A: Yeah. g

Q: When you took the Scncs 7 examination on
March 1st did Mr. Rice know that you were taking that
exam?
: Yes.
Q: Did he know you'd becn studymg mJune?
A: In January?
Q:
A:

D>

I'm sorry, in January. January and Fcbruary7
February, yes.
Q: After you passed the cxarmnanon did you g0
in and inform him?

a3 Q: And you had takcn that exam, you thmk ey AT Yes. : E i
[24) around March lst7 24 Q: And how soon aftcr you passcd thc cxammanon
e ARYes. s did you inform him?
Page 662 Page 664
] Q: Is it your understanding that you need to be (1A We took theé test down:in'Provo ot Orem, and 1
12 registered just with the NASD or do you need to be 12 think Rick calted h1rn from the cell phone umncdlately
3] rcglstercd with both the NASD and the state? arafter, o L s w
41 A: No,youhaveto ‘be llccnsed in both with the: 4 Q: Did you ﬁnd out unmcdlately whcthcr or not
& NASD and the state. 5] you'd passed?
@ Q: Yet was there some pomt at which you became e A Yes;
m licensed W1th the Statc of Utah’ m Q: You mentioned a piece of papcr Dnd thc
@ Al Yes. o i 8] testing center give you a plccc of papcr verifying —
@ Q: When was that? o ACYes, Lol T i

fiof A After I passedithe test. =
11 Q: How did you find out that you were licensed?
pz  A:ldidn’tknow.l assumed by passmg thc test

rq  Q: You assumcd that as soon as you passed the
(s test that licensing was automatic?
[16] ATwEl, I knew I had to take a pnccc of paper

ns passcd thc tcst
e Q: Did anybody tcll you that thc state, for

(1] example, gets to make its own decision as to who

122) they’re going to license and not license and that may
123} take some time?

fed1 A No
s Q: Who cxplamcd to you thc proccss of takmg

[10)
M)

Q: What did you do with that piece of papeﬂ
A The next day we went into Jay's office. 1 -

(iz took it in, and 1 believe I gave him a photocopy of it

(19
[14)
[15]
(6]
07
(18]
{18}
(20]
(21
{22}
[23]

(24]:

Q: During February when you were studying for
the examination did you also watch what the market was
doing?
A Umrhum: Tdid. e
Q: At this time was Mr. Rice tradmg your
account?
A: Yes. S
Q: And did you watch how the acuv1ty thc
purchascs and sclls in your account7
cATYes. o :
Q: And what did you ﬁnd7
A: Well, you know, I have real umc quotcs in: my
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[ was making in my account, plus. What was gomg on in
@z those options in the market. . , ‘
@ Q: Let's make sure that that’s clear. So you re
4] saying you had two different screens?
5.A: Yes. Two different computers.
#  Q: So one computer is showing rcal -time market
(71 activity, what the stock and options markets are doing;
8] correct?
o A Yes. i . EE
o) Q: And then you had anothcr screen that you
(1] could observe the trading in your account with Mr.
112] Rice?
e REYes; s
e Q: How was that7
s} A Well, Fisery has an Internet — has Internet =
118 access to your account and you can go in there and look
(7 at all the trade thkCtS and you could look — they had
o) account, what was purchascd how many contracts
rop whether it was stock; etcetera.. .
211 Q: So rather than waiting for your conﬁrms or
22 your monthly reports you could look on through the
23] Internet, watch what was happcmng in your account?
(24] A ch B e e R R oo Dt e e s AT :
25 Q: Do you know Claudc and Ramona McKmncy?

ol
)
&)
4]
5l
(6]
g
(8]
@
[10]
(1]
[12)
(13]
[14]
18]
(18]
(7
18]
1s]
[20}
2]
(22
(23
124
(251

Page 667

Q And at the time they opcncd thcnr account who
did they expect was going to be managing their account
at that point?

AiJay. ooniiasin G

Q: And then was thc cxpcctatxon at some pomt
when you were licensed you would begin managing the
account?

A: Yes: — .

Q: Did they undcrstand that — was it thc1r goal
to do options trading or stocks?

A: Their goal was they were going'to'do optiofis;

Q: How is it that they decided to do options
trading, do you know?

A::lgave them a handbook or the little browi
book on options. They took that home. Claude read it,
had numerous questions about xt, and at that pomt in

Q: And did they understand their tradmg was
going to be done by Mr. Rice?

A: Yes. s

Q: Did they have any cxpcctatlons about Mr
Rice’s abilities?

A: Well, I had told them that one of the thirigs L
I had talked about with Jay was the fact that'you =+ =

Page 666
AL Yes. o
@ Q: How do you know thcm7
@ A: T've known them for about eight, nine years.
# Ramona isan employee of mine. . -
51 Q: And did they become your — or d1d they
6] become customcrs of yours7
7 A Yes i
© Q: When?

o ¢ A2 When we werte studying forithe test. They :
1op knew we had traded the market, and her brother was
SR8 dmng quite well i in thc stock markct and shc says
131 ncvcr gottcn into u, but wc probably ought to do
[14] something like that.” L
s Q: And so did you start tradmg for them in
ne] February?

g AENo. :

ne  Q: Did thcy wait unttl aftcr you passed the

{19] examinations to start domg optlons tradmg’

{207 . A; No. Shmeimann

py  Q: When did thcy open theu' account7

ez A Well the latter part of Februaty they fillcd

123 out the paperwork and I took it overtoJay.

4 Q: So at some point in late February they decxdc
125) that they are willing to start buying securities?

)|
2
B
{4
15
16]
y|
18}
19

[10]

M)
(12}
19
(14
{15]
[e]
17
{18
(19]
[20]
[21)

-|[22)
gl

[24)
(29]

Page 668
know, we live to play at — not every options trade was
good.And she would go to zero, Especially in the
last few days prior to expiration. But we never risked
cverythmg at any one time, and that Would not happcn; .
in.ouraccount. L g

Q: So while there may be a numbcr of purchases
none of the individual purchases would be risking the
entire value of the account?
A::Cotrect. G B G
Q: Did the McKmncys bchcve that Mr — do you
know what the McKinneys understood about Mr. Rice’s
experience?
A: Yeah, they — Thad showcd thcm the track

pretty well and I thought it was good for themto do.

Q: And did the track record that you showed them
include the cumulative total rcturns7

A: Yes. :

Q: And what number was that7

A: It 'was approximately 13,000 percent. T

Q: Did Mr. or Mrs. McKinney seem to be impressed
with that?

A:. Absolutely. L

Q: Do you think that was a factor in thCll'
deciding to allow Mr. Rice to do options trading?
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@ MR GRlFFIN Calls for speculatlon and

@ I'll object. The question probably should be

¢ rephrased.

51  THE JUDGE: I don’t see how this witness can
6] answer the question.

m  MR. KLEIN: Q. Did they say anything to

@) you indicating that the results of the track record

@ influenced their decision about investing with Mr.
pto} Rice?
i) A: They were very impressed with the number at
(17 the bottom of the page. :
n3y  Q: So at some point, probably in late February,
114 they decided to open an options trading account to be
{1s) managed by Mr. Rlce?
e A Yes s :
¢7  Q: Canyou descnbe for us the process by which
(18] they then opened the account, if you know?
nel o Ax Well, at that point I called Jay when'they :
{20} Wcre interested,and he sald. “Come over and get the
1] paperwork.” And I'went over and got the paperwork.
22 Q: What kind of paperwork are you talking about?
{25 Ay The forms fiecessaty to/open up an account. .
24 Q: Turn, if you would, to Exhibit 49. Do you
1251 have that?

Page 671
i Ar Okay, = SEEmE S
@ Q: Isthat another one of those forms’
©1 A Yes,

@ Q: So were there just these three forms or were
(5} there more?
i AT don'trecall: S ' S
m Q: Okay.And the forms you pxcked up, were they
) blank?
AL Yes: ‘ : ’
o Q: So you took the forms and dxd what w1th them?
fiy o oAs Twent'back to the office and gave them to
2 Ramona. :
13  Q: And then did she take them home7
par- AT Idon’t really recall what she dld w1th them
(151 at that point in time. -
pel Q: So you don’t recall whether or not they were
n7 filled out in your office or whether they filled them
18] out somewhere else?
ne A: Idon’t:They could have very easily been
120 filled out in my office, but I just don 1 rcmembcr
211 where we diditor — e
227 Q: Okay. D1d you then see the forms agam"
2a AT Yes B
24 Q: When?
28 Ay Well, they gave them back to:me at some

Page 670
W AYYes. g :
@ Q: Was that one of the documents —or lookmg
@ at the second page, do you recognize those signatures?
s AT Yes: that's Claude and Ramona’s signature.
s Q: Is this one of the forms that you picked up
6] from Mr. R.ICC and —_
HATYES
g Q — took —
‘@ A Uoeham yes. v
pop  Q: Look at Exhxblt SO Is thrs another one of
11] the forms?
gz AiYes.. : Phaiia
p3 Qi Andif you ll look at Exhrbxt —_ okay Gomg
[141 back lookmg at Exhibit 50. What is Exhibit 50?7
D i of the apphcatmn 1o open up the

Q: And do you know what othcr dOCuments that you
8l took to have them fill out?

e Az There wis thiree or four of them.

o] Q: And was thlS one of them’

ey cArYesi oo 0 i

@z Q: Okay. Ifyou’d look at Exhtbrt 22

231 A: Which exhibit?: 0 =

4 Q: 22.And the second page of that thlblt

125 The next page.

Page 672
1) point, and I took them over to Jay, and I gave them an
121 envelope with Fiserv's address on for them 1o send
m their checkin to. '
4 Q: For these account forms you took them to Mr
5 Rice and separately you gave to the McKinneys an
@ envelope, and what was the purpose of that envelope’
7 A: Thatif they were going to open an account,’
@# they needed to send the check directly i in'to Fisery.
@ Q: Looking at Exhibit 22, did you fill out any
po of the mformanon on thlS form’
mZ ArNo. : G
ta  Q: Do you recall whether or not you gave the
18] McKinneys any instructions on how to fill this out?
{4 7 A: The only instructions that I gave tothe =
(s McKinneys were on C, the high risk. We. woul

o

{1161 any — there would not be any uncovered =p_osmons. no.

u7-uncovered calls, no uncovered puts, nothing that would
(8] put theminarisk —a high risk position. i :
ney  Q: Okay.And look at Exhibit 50.Is any of the

120, writing on that form yours’

e AL Yeso Sedmi s e

7 Q: Which poruons’

287 A The date and my signature, i

24  Q: Okay. Did you give the McKinneys any

[25) instructions about filling out this form?
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o ArNoo ' E :
21 Q: And look back at Exhlblt 49 Dld you ngc
@ the McKinneys any instructions on this form?
@ A: Lexplained that the only way Jay traded was
ona dtscretxonary basis, and that was what this form -
G represcntcd that hc would have full control of thc
g tfades. . hoin s o
© Q: So after the forms were ﬁlled out by the
199 McKinneys the forms came back to you?
oy A Yes: :
11 Q: What did you do vmh those forms’
iz AT took them gverto Jay's office:
(13  Q: Do you recall when?
n4 - Arldon't know: cxactly, no: Iwas studylng for
s the testatthatpoint. ... .
e Q: The Exhibit 49, do you see what date is on
17 Exh1b1t 49?
v AI2/29.0 : : '
(19) Q And on Exhlblt 22— sorry Makc you do both
(20 books. Do you see what that they sxgncd it?
ey AL 2/29. :
ez Q: Do you bchcvc that s whcn thcy s1gncd it?
AL Yes '
e Q: So you took thc forms to Mr Rxcc s ofﬁcc’
ps AT YES, . i

Page 675
[1] says, “Ofﬁcer/ROP Do you see that’
o A Yes. e
@m Q: Do you rccogmzc that s1gnaturc7

ooy A That's Jay's signatiire; CeE e

51 Q: Okay. Did he have you sign any othcr

/| 11 documents? Or was this the only documcnt’

@ A: 1think this was the only onc I'm not
18] exactly sure.
© Q: Okay. Looking back at Exhxblt 49 do you
(o recall whether or not you had signed this Discretionary

(111 Trading Agreement?

12 - Ay ILdidn’t, :

13 Q: Looking at the signature pagc on that

(14 Discretionary Trading Agreement, underneath Mr. Rice’s

(15) sighature do you see there’s some markings over the A

ne] and the S?

p7o A Yes) s SR

e Q: Is it possible you sxgned this form and latcr

(19] on your signature was whited out and Mr. Rice put his

fe0) signature on there?

2y ArTdon’'t know. . :

22 Q: Did Mr. Rice ever talk to you about Whltmg

(23] out your signature and adding his signature on this

[24; form?

@51 A NO.

Page 674

m  Q: And handed them to him?

2 A: Don’t recall if  handed them to hxm or:

@ Marianhe handed them,

4  Q: Do you have any recollection of hlm signing

5 these documents?

. ArNo. . :

m Q: IfIlook at Exhlblt 50 you 1dcnt1ﬁcd your

(8) signature is on therc?

o ALYes: =

o Q: And did you sxgn that?
[ A Yes oo s S

12 Q: When?

wap s AT On3/2: s

14  Q: Do you recall the c1rcurnstances of your

(15 signing this document?

18] A: Yeah, the next morning after we had passed

nn the Series 7, when Rick had talkedt ay on the phone

(e he said he'd like to meet with us in the mormng, and
(18] wWe went over there that next mormng, and we were
20} sitting at his desk and he handed it to me and he saxd
211 “Now: that you're licensed, here, sign this.” -
@z Q: Was Mr. Rice’s 31gnature alrcady on thc form?
23 A Ibelieve so, yes): S
24 Q: In fact, let me back up To thc nght of

(5] your signature is another signature over the line that

Page 676

1 Q: Are you sure?

21 A: Tdon’t recall ever —

@ Q: Is that something that if it had happcncd

@ you would have rcmcmbcrcd’

5 ArYes. o : o

#  Q: So looking back at Exhlbxt 50 you had sngncd

n this on March 2nd?

e A Yes. : ' L
© Q: The day after you’d passcd thc Scncs 7 cxam’
[0 A Yes T

2 Q: Butyou had not yet passcd the Scncs 637

(121, A: Right. We d1dn t takc that tmttl the ncxt

s week. =

(4 Q: Did you realize that you were not hccnsed in

s1 Utah to sell securities?

vel - AyNo,1 -~ 1 realized bccausc I hadn't takcn .
171 the test yet, but — . L
18 Q: So why did you sign thts’

119 A: He handed it to me and said, "You've passcd
2oy the Series 7. Sign this reglstered repliiii

~|en  Q: So then you passed the Series 7 on March 7th

122 is that what you said?

‘231 Az Series 7?

4  Q: I'msorry, Scncs 63 on March 7th7
s A Yes: g :
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(1 Q: Then when you passed that did you begin
12) workmg with Mr. Rice?
B A: We started the fouowmg Thursday, Wthh ‘wis
“ hke a — two days after that,
5 Q: Okay.
{81. A Which would have been about the 9th,
1 Q: All right. So tell me about that day.
e - Ay Well: T'wids'told that he had had the
] computers up and running and they were ready for us to
tig get there,and I spcnt the next two days — computers
{1 weren't up and running. They weren't tied in to the
uz right system, and I spent most of thc next two days
(13) getting the computers going
[14) Q Dxd you do any tradmg on those days’
(6] Q Okay So thc next day Would have bccn the
p7 following Monday’

pep o ArYes. ‘ v
tel  Q: Do you know what day that Was7
o] A: 13th. . &

211 Q: Okay. So Monday,Apnl 13th you report for
z2) work?

251 = Al Correct. '

(24] Q Do you start domg tradmg’

Page 679
mitWe're supposcd to have a sales meeting this morning. ..
{1 I'm going to go in there and ask some qucstxons.l :

@ mean we don’t have a clue what to do.” : :
@4 Q: And did you7
i A Yes, :
© Q: And what did you ask’
7 A: Tjust went in there and asked him if it was =
18] ‘okay if I stood behind him and observed what he did. "
© Q: And what did he say7
po] oA -Said, fYes i :
pi1 Q: And what d1d you obscrvc’
tig - A: Lobserved him making block trades. Well,
(13 that morning it was kind of — he said, “All bets are
14 off,” and he kinda’' just watched the market and watched
us: the market; And 1 asked some questions.And by the -
i) afternoon he was rapldiy tradmg Buying blocks of
[i77 options,”
e Q: Now, tell me e the proccss of buymg blocks of
(19] options that you observed.

oA He would go — he had a series of stock

@21y symbols on his screen and he was watching thcm and
22} pulling up charts and printing off charts,and he would
123 say, “This one needs to be bought,” and he'd pxck up
241 the phone and call Fiserv and buy a block of 50,75 or
1252 hundred options and write it down in hlS daytuncr
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@ And ;ust bcforc 7:30 Jay pulied in and — all
(e] in a panic and said, “The fututes are. down We’ rc

{a; dxdn t havc a sales. mcctmg ...........

@ Q: Did he indicate what hc meant by, “All bcts
t0) are off”?

o ANNO e v
g Q:So th1s is about 7: 30 in the mormng, nght?
pepANYes L _

p4  Q: What umc d1d thc markct opcn7

B A A

el Q: So now it’s 7 30 Monday mormng thc 13th
(17 You goin. Do you start domg tradxng for cht:nts7
tie) A No. v v EEE
[191 Q: What dxd you do’

A Rick and I just kind of sat there. We didn’t
[é'{) know what to do.And alittle whnlc — hourorso.
{221 after he came out and said, “Here's aWadc Cook list.
123) Start caumg thcsc pcoplc Wc’vc gota scrmnar commg

psl So 1 looked at Rick and I saxd you know

Page 680
i1  Q: When he called Fiserv did he tell them the
[2] accounts to Wthh t_he trades would be placc:d7

@A No. :
41 Q: And he wrote in h1s — what d1d he wntc in
15) his daytimer?

&~ A: He wrote the option symbol, the amount of —

‘@ the number of contracts hc pm‘chased and what hc

‘18] purchased it at.. :

o Q: And you say you obscrved thlS happcmng

(10 several times that day?

{5 A: That-day and throughoiit the week :

pa  Q: Okay. Now, you mentioned he gave you a list

i3] of people to call and something about a seminar. What

[14] seminar?

s A: He had a seminar going on down in Provoand ‘

(16 he gave us a list of Wade Cook pcoplc that had bccn to L

u7 the Wade Cook seminars. ;

rtg)  Q: What kind of seminar was it that Mr RlCC was

1] having in Provo?

0] A An options trading seminar, T

2y Q: Did you call people on the hst and invite

[22] them to the seminars?
HAYes,wedid.

[241 Q: Did you 8o to the sermnar?
“As Yes, T did; :
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1 Q: At the seminar did Mr. Rice talk about his 11 had been placed?
) track record7 - A: Yes. S cmsRS R

@ A Yes. HE :

4 Q: Did hc offcr to lct people at the seminar see
51 it?

16 AL Thcy could come up to the front and seeit,”

m but they couldn’t have a copy ofit.

#  Q: Did some pcoplc come up and see 1t?

o A: Yes.: S : G
(ro  Q: Did you hcar any of thexr commcnts aftcr thcy
(11 saw the track record?

121 Az No, because: by thc time the seminargot = .
b3 through-1 was pretty — prctty upsct, and Thad prctty .
1141 much decided that I wasn't going to stay there.

s Q: The seminar was what day of the week, do you
18] remcmbcr?

[47)

(9] Q Turn to Exhlblt 13 And thc next to thc last
120 page of that exhibit.

21 MR. GRIFFIN: I'm sorry. Exhibit?

22 MR. KLEIN: 13,

sy MR. GRIFFIN: 13,

24  MR. KLEIN: Q. Had you seen this

25 document before?

@B Q: Do you know 1f Mr Rxcc had donc spreads

41 before?

151 Ai He had not done any spreads bcforc that I medimre
1 know of in my account, v

m  Q: Okay.But on chncsday mght one customcr

(e calls and complains to you about a spread in his

{9] account?
po AL Yes : i
i1 Q: Do you know 1f Mr RJCC was domg sprcads in

‘l11z1 other accounts?
g ArYes he was.

14  Q: How do you know that’

08 - A: Because he had a spread in my brother's . =

pel accountand 4 spread in anothcr account thatwc wcre —
iin had brought in. S :
s Q: Do you know if hc was domg 1t for many or

(19 most of his options accounts?

zo; - A: He was doing it for most of the option e
21 accounts. He was trying to rccover posmons that had e
22 gone bad in the market. . . e
23  Q: So this Mike Olsen complamcd to you, saymg

(24) he was uncomfortable that the spread had put his

{2s] account at greater risk than equity in the account?

Page 682
(o ATYes e G Lo
@ Q: Where had you seen 1t?
@) Az In thieir office.
@  Q: Does this help you remcmbcr Wthh day thc
(5 seminar was?
@ -AMarch 14th, So'that was Tuesday night.
m Q So did you go back to work the ncxt day7
Az Yes, :
19) " Q: And anythmg happcn dlffcrcntly on chncsday’
o) - A:'Well, the'matket was pretty violent, and I :
i1 was'— I didn'’t feel comfortable with what was

(2] transpiring vmh thc track record because I had been -

(137 told that this was — if 1 had put money in in 1997, my

uap accounts would have cscalatcd this pcrcentagc And yet
s what 1 realized was not cvcrybody was getting. those
tte)-trades and that track record was inaccurate.

(71 Q: On that Wednesday did you have any customers
g call you and express any concerns?

[m} A : Mikc OlSCn onl bchevie It WaS W'edncsday‘

{211 in

24 Q So the customer also had Intcrnct access to
(2s) see his account, went and looked and saw that a spread

Page 684
W A: Yes: _ — .
2 Q: Did you convey that conversation to Mr Rxcc’
{81 Az Yeah, the next morning I'went in and T said
4 Mike Olsen was a real heater. Thathe was — =
s  MR.GRIFFIN: I am sorry.1 didn’t hear
61 that.
m MR. GORRINGE: He was a heater. He was
) upset.That he had risked more money than he had given
1] to him to manage, and that he wanted that trade changed

R4

‘i) immediately.

(11 MR. KLEIN: Q.And did Mr. Rlcc rCSpOﬂd’
pz - A: Hé got very angry.
p3 Q: What did he say?

‘{141 A: Told me that Mike Olsen didn’t know what he'

(151 was talking about and that he wasn't’ going to talk to

i16) him but I needed to call him back up and we would

71 change that trade; but when he missedout and evcrybody
e -else madc huge moncy on that tlung hc was gomg tobe
{te] ‘SOrTY: : ; L

2o Q: Did you call Mr Olscn back7

et AT Idid. s
“|leg  Q: Did you convey that to hlmv
clew A Yes. e

20 Q: What did Mr. Olsen dcc1dc7 '
s A: Change'the trade.” - : CEE o Rh
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(1 Q: “Change the trade,” meaning?
@ ATOr not change the trade. "Get me out of that
(@ position.” . - :
(41 Q: So did he get out of that posmon7
A: Yes We sold one-half and bought the other
[6] halfbackto —:
m Q: And when you say, “we, d1d you —
@ © A: 1did that because Jay wouldn't:do it.
o Q: Andso —
o - A: Jay told me, *Here, you take care of thxs
114: U'm not bothering with himany more.”
1z Q: And so how did you take care of 1t?
n3 - ArIwentinand got the tickets, filled out the
14 tickets and called Fiserv. That Was the only trade I
u5) called Fiserv on that I recall. .
el Q: Soyou called Fiserv, the clearmg ﬁrm and
(11 told them the information they needed to reverse to
18] offset those trades’
ne s ALYes
2o Q: When you observed Mr. Rxce calling Fiserv and
121 entering block trades was it your understanding at some
7] point after those trades were executed that the block
(23} trade would be allocated to individual customers?
reaj -~ A: 1didn’t understand exactly what — you know,

151 how the process went.And as I was standing there

Page 687
11 Q: And so did these trade tickets have the
71 customer information on them or was the trade ticket
@ for the block trade?
11 A: For the block trade. e
5 Q: So he'd give her the ticket for the block
61 trade, saying, “This is the block trade that was done,”
71 and then ask her to fill out this form?
@ A Yes.
@ MR. GRIFFIN: Ob]ectron Your Honor We've
1) had quite a few leading questions, but I'm going to ask
(111 that Mr. Klein observe the convention of not leading
(12} the witness at this time.
3  THE JUDGE: It was a leading question. If
141 you can avoid it, please. Rephrase the question.

.J1s)  MR. KLEIN: I apologize, Your Honor.

rie] Counsel.

7 Q: Exhibit 57, you testified that Marianne, the

(18} secretary, would fill it out; correct?

(o -A: Yes. =

2oy Q: Do you know what the source of her

21} information was to fill out this form?

2] A: He would give her the trade ticketand —1

123 believe it was a note, or just — with the names on it
4] and how many contracts each xndxvtdual account would

1251 . get.

Page 686

11 observing I'wouldask, and he’'d say, "Well, I make the

12 trades and when I get a minute 1 allocate them based on

) how much money is available in their cash account.”

“  Q: So he told you that the way he decided which

(8 accounts to place the block trades in was based on how

& much money was in the account’

[81 Q Do you know how he commumcated to Frserv
i that information?
th - AA nckct on 'thc trade was written up’ and

ra  Q: Turn to EXhlblt 57 i you Would Are these
141 the documents ou were talkmg about?

pa AL Yes. -
e  Q: So these Would be ﬁlled out by Whom7

fi7i’ - A: Marianine; the secrerary, |

e Q: Based on what information?

{t9y: - A: The trade ticket: And theti he would give her
zop the. mformauon asto whxch accounts to fill these out
{211 On.=

2 Q: When you say, trade thkCt thlS would be

(23] the ticket that Mr. Rice would create when he placed
24) the trade?

s A With: FiSCfV- ..... T

‘|t don’t know really what we were doing.And Jay. called
‘{1z us in his office and said, “I've got ticket stothe

Page 688
1 Q: And by, “trade ticket,” do you mean the trade
2 thkCt for the block trade?

@ FoA Yes. ' i

41 Q: So this was Thursday, March 16th7

(5 A Yes, o o :

© Q: Did you come back to work on Frlday, the
m 17th?

w A Tdid. : o

© Q: What happened that day’
pop - A: We went in, and still we had no meeting. We

(13 NCAA tournament. It’s going to be a really hectlc day
114 Why don’t you and Rick go to the games.” »

[15] : Did you go?

6 : Yes. e :
1N : And how long did that take’
(18] : Better part of the afternoon.
[19] : Did you return to the office afterwards’
2oy AT We did; :
1) : When?

22y : .
1231 the second game I walked out and I called'back to the
te4) office, talked to John I sa:d John what sthe =

(25 ‘market domg’" BNt

§o>o>o>o
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[1] Q Who sJohn’

[3] Bc' use when we left thc market was way down He saxd
) °No, it turned around and went all the way up.” :

5] Q ‘Was that good?

i Ailtwas hotrible,

m  Q: Why?

1. Ai'Because all the spread positions were now in =

fo huge trouble because they had to be closed out. And he

1l And  puts are bettmg that the market continues to go

12 down, and the market turned and. went way up Or went
p3 all the way back up. 3

4 Q: So you got that mformanon on the telephone
(15 at the basketball game’

per AiYes oo

171 Q: Then what dld you do?

tig Al went down to Rick and I says, “We need to.
i) g0 back to the office because everyone ofour: -
j20; ‘Customers’ money has gat:to be gone.”

11 Q: So did you go back to the ofﬁce’

220 A We did
@3 Q: And what happened then’

4 - Av:As we walked in Jay was walking out,and we =
(251 walke_d in and we started talking to John. :

How e ATYes. S

Page 691
g 7 A: She was filling out thcse txckcts-: G
r (indicating). '
@ Q: “These,” do you mean Exhlblt 577

5 Q: And what time was thxs7
. Al Approximately four,; 4:30. £
m Q: What time does the market close’

s LA Twe olclock:

@ Q: Two o'clock our‘tlmc? ‘

| Hop AL YES:

1 Q: So the market had becn closed for at least

(12 two hours. And is it correct that at four o’clock,

1131 4:30 the secretary is snll ﬁlhng out thesc forms’

pa o ARYes T U e e e : v
(15 Q: What would she do w1th them after they were

:|ng filled out?

17 A FAX them to Fisery,

g Q: And did you observe her ﬁlhng them out’

ng A Yes.

2o  Q: Do you know how long it took herto ﬁmsh

r21] the process?

22 - Ailwant to say we left at about 5:15,5:30; 7 .8
3 Q: Did you offer to hclp her?

124 Az Yes. -

s Q: And did you help?

Page 690
i Q: And I'm sorry.When he was walking out he
2 was leaving somewhere?
@Ay He wasleaving the office forthe day.
4 Q: How did you know that?
s AT guess Ididn’t know it. He just saxd ‘I'm -
161 gone;” something to that affect e

m  Q: Okay.
{1+ Al And'weitalked to John.And Marianne was
(91 sitting out there very frustrated because she was _
piop supposed to go somewhere with her husband and —
111 MR. GRIFFIN: Objection.That’s
1121 nonresponsive and calls for speculation.
3 THE JUDGE: Well, actually, it’s
(14} nonresponsive because he is volunteering something
5] beyond the question.
(18] And try to make it specific, Mr. Klein, in
i1 terms of what you're seeking.
pal  MR. KLEIN: Q. When you went back into
1o the office did you stay in thc ofﬁce for a whllc?
oy AT Yesi i G
e  Q: And what de you do’ Did you do any Work in
[22] the office that afternoon?
A T walked over:to'-Mamnnc and asked Manannc
5241 1fI could help her. = e - dE
2 Q: And what was she domg’

pio) this: (indicating).

Page 692
6 A: Yes. = _—
2 Q: So what did you do’
18] ~Ai.She brought me over a stack of papers and :
@] said, “Here’s what you do,” and 1 started ﬁﬂmg them
151 out for her.
© Q: And what information did you use to 1dent1fy
7 the customers?
1) -A: I'don’t recall exactly, but Lhad the ticket

19 and we filled out a trade ticket for the custo M

(1 Q: So based on the block trade that had been
1121 done — and there was a trade taken for the block
(3] trade, right?

t4) - ArYes. =
ps;  Q: Isn’t that what you sald?
(161 Az Yes: : i

tn Q: So are you saylng you would create another
e trade ticket for each individual customer’s portion of
o) the block?

e o AvYes; I believe that'sthe way he didiat. o s

21 MR. KLEIN: Your Honor, I have no more
221 questions for this witness.

sy THE JUDGE: Any cross-examination, Mr.
124] Griffin?

251  MR. GRIFFIN: Sure.
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)] CROSS-EXAMINATION BY MR. GRIFFIN

@ MR. GRIFFIN: Q. Mr. Gorringe, my name

@ is Mark Griffin. I represent Jay Rice. Is it fair to

14 say, Mr. Gorringe, that you and Mr. Rice aren’t on good
5 tcrms7

@ Q: Maybe I dldn t ask thc unSthIl nght Is it

{9 fair to say that you and Mr. Rice are not on good terms
(ol right now?
{4y AT Tfeelwe'ré onokay terms;. : :
1z Q: Okay.You went over your background You
i3] mentioned that you'd been a — you mentioned your
current business, which is the title business. What

else have you done in your employment career?
ALY was in thc car busincss for approximatcly

(14]

pntenyears, oo

pg Q: Scllmg cars7

te AL Yes s

eo] Q: New cars’

i A;Newcars;usedcars.
2z Q: I'mnot sure about your initial tcstunony

123 You said somebody had told you to go talk to Jay Rice.
24 Isn’ t it true you Workcd for Mr Rxcc before?

8 U4 proccssmg and submlttmg for thc brokcr/dcalcr’

@ A No. =

@ Q: No.And you don t know what convcrsanons

4 might have taken place between Mr. Rice and Mr. Sweat

5} with regard to your hccnsc’

@ ArNo. o L

m Q: Soit’s possxblc that Mr chat could have

8 told Mr. Rice that you were licensed, is that not

8] correct?
oy AL Yes.
ng  Q: You've tcstxﬁcd on dxrect that you passcd
1z] your examination,and you gave a photocopy of the paper
113 to that, but I wasn’t sure at that point what exam you
114} were talking about.
el A Series 7. = g ey
vel  Q: Series 7? What about thc Scmcs 637
iz Ay Fdon't recall v ‘
11s)  Q: The McKinneys.You tcsuﬁcd that you met
(1) with them and talked to them about options trading
o) strategy. Is that right?
@11 A Yes s
22 Q: Okay. Imtlally this is contact thh Mrs
128} McKinney?
{54 AV Yes. : B
25 Q: Can you dcscnbc for me how that came up’

Page 694

m Q:So you knew him?
@ A: Yes: P : ,
@ Q: When you were tradmg your own account can
14 you describe for us what option strategies you were
5 engaged in?
el Ay Primarily buying calls; - i
m Q: Okay Did you do any sprcads?
@ AT NoD i -
©  Q: D1d ou do any uncovcrcd calls’

Q: Any uncovercd puts7 v

AL No :

3 Q: Do you know What thosc thmgs arc?
(1‘],3;-:‘;.A YCS Bt : i

s Q: About your hccnsc do you know who Kcnt
(18] Sweat is?

an ALY

vg  Q: Who is he?

fig Al He’s'the brokcr/dcalcr at Intcrmountam

1o Financial. @ -

e  Q: Did Kent handlc a lot of thc transactxons

(221 with respect to your getting licensed in the state?
@i A T dowt know, My interaction was with Jay.

24  Q: Okay.So you don’'t know whether or not Mr.
1] Sweat was intimately involved in and dealing with that
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1] You're working with Mrs. McKinney in your business, is
2 that correct, at that tunc’
@ AYes. : s G
W  Q: Okay. How did that dxscussron start? 1
s believe that you testified on direct that Mrs. McKinney
6] said something about being conservative, but I want to
7 know how it started, that you started talking to the
@ McKinneys about a2n option trading strategy.
1. A Tdon'trécall how it actually started. = o
tio] Other than she knew that we were studying for the test ‘
(1} and that we had bccn — Jay had bccn tradmg our :
{12 account, E
w3 Q: Did she cxprcss mtcrest in ﬁndmg out more
114) about it or did you feel like you could get her to
{15 invest?
e - A: Tdon'trecall, : .
¢n Q: Isn't it fair to state at thlS t1mc you
ng needed customers? You were going into that business,
(19) isn t that correct?

[20'] - A Yes, ~iimniERnaaay

@1 Q: So my qucstxon to you, Mr. Gorrmgc is d1d

22 you solicit her? Did you ask her o bccomc a customcr’
e oA Yes.,

paq  Q: Okay. And that took place in thc mmal

[25] conversations?
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p-AENo, e & '

@ Q: Did you show her what you were domg in your
[3] option strategy’

@y AEYes.

5 Q: How long prewous 1o your initial

6] conversation about Mr. Rice did she know about your
m option trading?

| A Will you explain? I'don’t understand what:

@  Q: Previous to your conversation about what Mr.
o) Rice was doing did she know that you were trading in
(1] options’
‘pa AL Yes: s i : !

13 Q: Was your optton tradmg strategy proﬁtable?
pa o ARYes
ns)  Q: Did you tell her that7

rep A Yes.

pn Q: Do you thmk that was a factor in her

18 decision to invest money w1th you7

por - Ai Idon'tknow.

2]  Q: How profitable was it, Mr. Gorrmgc?

e At It 'was profitable. It wasn’t hugely .

1221 successful. It was around seven, eight percent.

23  Q: 70 percent?

(241 Av Seven;eight percetit;

@51 Q: Seven?

i time and that it could go to zero at expiration date. i
@ Q: Okay.That talks about buying options,
31 correct?
# AT Yes.
51 Q: Did you explain about sellmg optxons too7
6] - A: We talked about in an option strategy when'
7 you sold an option that you primarily only wanted to
8 sell under a covercd posmon Wthh means you o own the
{01 stock. '
g Q: So you talked to them about thc nsks
(1) associated with options trading. You talk to them
{121 about spread transactlons7
13 <A No, Sy S
14 Q: Do you know about spread transact10ns7
t1s] A: Tdidn’t at the time;no.. : G
ne  Q: You'd been studying for over a month for your
17 Series 7 examination. Are you telling me that wasn'’t
118) covered?
(19 Ar No.We went through spreads in the text.I
r20] had never experienced onc I had never done one mysclf v
(21 ortraded one myself.:
22  Q: But you knew about thcm’
@3] - A: Because of the test.

“|24)  Q: Yes. Did you explain to the McKmncys about

12s) spreads? You knew about them. Right?
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o AT Seven to cight'percent. .
2 Q: Oh, seven to eight percent. At the time —
B oh, what was the time, to the best of your
(4} recollection, that the McKinneys’ account was first
[5] tradcd?
-A: McKinneys'account didn’t start — was not.
m traded until probably the week of — it was probably
e that options week of 13th 14th because thexr money got
o lostat Fiserv.: . : :
(o) Q: By that time you had a hccnsc’
g ArYes.
12 Q: You understand now that you were approved by
(13 that time with both the NASD and the State of Utah?
a4 ArYes.. .
ns  Q: Okay. Gomg back to what Mrs McKumcy sa1d
p16] about they were conservative investors, didn't that
(17 give you some pause when they made that representation

(18] to you?

per o AEYes: o
2o Q: Did you talk about that at all?
B AL Yes:

2 Q: What did you tell them about the risks that
1231 would be involved in option trading?

1241 AiThat options were unlike equities. You were,
(251 basically, risking your money for a short period of

Page 700
i A: Iknew about them, but, no, I did not explam oy
1z that to them. E
@B Q: Why not?
@ LAY Don’tknow, : =
B Q: Do you still have Exhibit 22 in front of you7
1 Az It is the second page of Exhibit:22.¥es:
m  Q: Okay. Can you see the column that’s markcd
e IV? In about the middle of the page. It's Roman
19} numeral number IV, Mr. Gorringe, I'm sorry. Where it
o says, “Spreads”? Do you see where that’s initialed?
(111 A: Okay. Wait a second. (looking at exhibit).”
121 I don’t know where you're referring to. E
133 Q: Oh,I'm sorry. Let me approach and show you
114 Second page. “Spreads.”
15 . A: I'm sorry. Okay. Right here.
6] Q: That’s all right. It’s confusing. It's a
71 hard document to read.The form was bigger, of course,
(18] when you gave it to the McKinneys. It was a larger
t191 form than you have in that exh1b1t correct?
o A Yes.
21 Q: Okay. Do you see whcre they have mmalcd
(2] that —
@3 AT YeS

“le4 Q: — next to, “Spreads"? Would you read that

(25] language, please?
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[11 “Modcratc nsk Speculatwc nsk requxres """"" m  Q: Okay. So what do you mean, “the TV"?

f[q h1gh nsk duc to the unhmxtcd ﬁnancml risk asstimed.”
51  Q: Right. Does that seem to comport with your
6] idea that the McKtnneys were conscrvatlvc mvcstors’

mooAYes
B QIt docs’
oA Yes.

no  Q: Well, doesn’t it say, speculatlvc rlsk”?

111 Doesn’t it mention the, “unlimited financial risk
12 assumed”?

pai Ar Thatds cotrréct: _ ’ ; ‘
4  Q: So that’s not a conscrvanvc strategy, is 1t7
s A Trisinot. i . L G
e Q: But thcy 51gncd 1t7
[ A e T — G
e Q: And your tesumony on drrect was you

(¢} instructed these people how to fill this out.

o)+ A I'dom’trecall them filling it out. 1 don’t

1 rcmember how. thcy filled it out 1 gavc thcm the

(241 Q: Okay.
5 A: Idom’t recall how —= I reniember taking it to

2 A; He had the stock quotcs up hcre and watchmg ,
@ the TV, : '
#  Q: At the same nmc?

77 AT Trying to ﬁgure out what thc market was

@ goingtodo, .~ oo :
m Q: Now you know markcts move a lot don t you?
w - ArYes: :

© Q: On occasion thcy can move qmte a b1t is

(10} that correct?

i A Yes. T

pz Q: Okay. On that day what was the markct domg?

(8 oA Going dowiy i T

4 Q: Okay.That’s a thmg that reqmrcs

(1s] attention, doesn’t it?

(6] AL Yes. : i

. Q: Okay. So you dtdn t fccl shghted that Mr.

(18] R1cc didn’t show up on umc for your meeting?

(18 A: Yes, we did:: :

2o  Q: You felt slighted?

@iy Ay Absolutely.

lea  Q: Wasn't his duty to the customers first’

23] Al But the meeting was supposcd to'be beforc the
4y marketopened.
es)  Q: You understand things happen bcforc markets

Page 702
prJay,;but l1don’t recall whctherl was w1th themorl
ish’t with.them.

@  Q: Okay. So your tcsttmony hcre today is that
4 you didn’t spend any time talking with them about the
s risk of spreads?

M Q Exhibit 49, Wthh you havc in front of you in
@ the black binder. You testified that you gave them
e this document, as well, and that you correctly

(o] explained that thxs was a dxscrenonary tradxng7

an ArYes. o

w1 Q: So thcy understood that clearly?

pap AnYes: :

tq  Q: Iwantto takc you back to that mormng —

ps you said on the following Monday, I think you were

pe) referring to April 13th, you were to report for work

17 and go through a — what did you say it was? A sales

(18) meeting or office meeting?

fe A: I'believe it was March ¥3th. 0 = v

o Q: Okay. March 13th.And Mr. Rice was busy

1211 when you arrived at 7 30 corrcct?

oA AEXeS . o
s Q: You could tell that bccausc he was on the
[241 phonc?

Page 704
(1 open, correct? That there are trades that happen after
21 hours.There are other market indicators that occur
3 after hours. Don'’t you understand that7

Ml A Yes: e i
5]  Q: That there are markct md1cators7
8 A' Yes, T S

m Q: Isn'tit true that you probably know yoursclf
1] of brokers who get up very early in the morning and
9] study market indicators before the market opens?
pop A Yes:
(11 Q: Do you know if Mr. Rice is one of those?
2 - Ar No.
13 Q: Okay.You testified, also that you stood
4] behind Mr. Rice on that day, on Monday, March 13th?
(5] March 13¢h. I misstated that. It was March 13th,
(1e] wasn'’t it? On Monday, March 13th.You testified you
(171 stood behind him and observed what he was doing.And
pe] it appeared that the pace of what he was doing was very
(19l unusual, was it not?
wor i ¢ Ay [didn't know what was 1sual and unusnal.
121 because that was pretty much our first day.
2z  Q: Okay.Well, is it safe to say that he was
123 extremely busy and concerned about what washappening
124 in the markctplacc’
st oA Yes. L CEULE e

Rocky Mountain Reporting (801) 531-0256 Min-U-Script®

(49) Page 701 - Page 704




Hearing Volume 4 License of:
May 24, 2001 Jay R. Rice
Page 705 Page 707

M

Q: Okay.About what time dxd you observe h1m7

1  Q: From what you saw at the end of the day as
121 opposed to what it was on the 13th, was it even busier

7] A ]: 30 .......
@ Q: About 8:30. So from 7:30 when he arrived 3 than the 13th?
41 until 8:30 you weren'’t observing him? @) CArIsthe 17th Friday? i i
51 A Kind of sitting there trying to figure out 57 Q: I'm not certain. It’s the day you tcsnﬁcd
& whatwe wcrc gomg to do We dndn’t know what wewere | (5 you went to the NCAA tournament.
7 going to do. E 7 - A: That Friday, that day when we went to the
B Q: Soyou wouldn t know whcthcr of not Mr Rxcc B games, yeah, there was a lot more trades done. that day
o] was on a phone call with the clearing firm, Fiserv, for o Q: Okay.When Mr. Rice talked to you about
{10] an entire hour bcfore you startcd obscrvmg him? (o] becoming a broker did he say anything about the need
py o AENo : G 11} for customers to be suitable for opuons tradmg?
nz Q: Soit’s possxblc hc could havc talkcd to (121 - A: No, Not that I recall. B
ns Fiserv extensively dunng that pcnod of time? 13  Q: Did you get anythmg from your scmmars —
pa AsYes.: - : 4 A:Yes. Lo i
s Q: Okay. It's also possxblc is it not that hc s Q: —on su1tab111ty7
(161 was on the tclcphonc bcforc you even saw h1m at 7 307 18 A: Yes. i i
f7 o AsYes) ; 17 Q: Was that before or aftcr you went to thc
g Q: Have you known Mr RJCC to use a cell phone 1e) McKinneys and asked them to become customers’
119 and call in and ask for quotes and ask for other (181 Az I.don’t recall: 1 don't rccall whcrc Iwas e
o) information and compare things even when he’s out of 2o atin the study at that pomt ......
[21] thc ofﬁcc? 21 Q: Okay. It is possible, is it not, you had
AT No. e S : 1221 already gone over suitability in your learning before
za  Q: You testified that you used trade uckcts to 23] you talked to the McKmncys?
(241 make the allocations, is that it? If I understood your 24 - Aultis possible, yes:i = e
125) testimony correctly, you used block trade tickets, you (251 Q So you could have known about 1t7
Page 706 Page 708
(11 make allocations to the customer accounts? i ATYes e ' : G e
B ALl hclped Maﬂannc that one mght Fnday 2 Q: Was it your opinion that the trades for the
@aight. @ McKinneys — or that the McKinneys were — excuse me.
@ Q: Right. But dldn t you say you used t.hc block (4 Strike that.
15 trade tickets to do that7 15) Did it appear to you that options trading was
g8 ArXes. s ' (6] a suitable strategy for the McKinneys?
m Q: Were there block trade txckets7 m - A:'No,;Tdon’t believe it-wis a swtablc Lo
w1 Az (pause). Ui i {g) strategy for the McKinneys. Sl ae
© Q: Doyou know’ o Q: Well, you solicited them corrcct’
o AYYes, there were block trade tickets. i poy o A Yes, ' ’ e
11 MR. GRIFFIN: The record should reflect the ny  Q: So what happencd betwccn thc time that you
(12 witness paused on that reply. (12 solicited them and your conclusion now? At the time
13 MR. KLEIN: He was thinking. (13 that you —
n4q THE JUDGE: Didn’t seem to be an undue g4 A Edon't recall my-thought at thattime.. | i
(15] hesitation. rs)  Q: Didn’t even think about it?
e MR. GRIFFIN: Q. Did you know from your ne A: Iwas studying for a test.1 — and they ,,,,,,
(171 experience if this was a normal situation on the 17th? (171- expressed interest: L
e A: Tdon’t understand your question. : g Q: Okay. Let me have you turn to — in thc
) Q: Well, the 17th was a busy day. Is that fair pie] smaller blue book there is an exhibit there.That is a
120] 1O say? rz0) smaller book of exhibits. Yes. It's underneath what
@1 A Yes. e (1] you have.And it's Exhibit 15. Do you have that in
2z Q: Okay.Was 1t more busy than you had obscrved 22 front of you?
[23) bCfOI'C7 23] A Yes. e
ear - AL hadn t bccn tht:rc before, That ‘was thc i ~llee)  Q: Does that look familiar to you’
@i firstweek, oo |w@s - Ar(ookingat exhibit):No: i
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i Q: If I represented to you, Mr. Gorringe, that
2 this sheet was used and sent to Fiserv allocating
@ beforehand trades or indicating beforehand, would you
] havc known about thlS at all?

B ANo. v . .
© Q: Your tcstlmony on dn'cct was that you dldn t
71 observe Mr. Rice allocating the trades beforehand,
(8) corrcct’

el ArYes: o 0

ro  Q: We are talkmg about the day you observed
(1) him.

uz A Yes.

ny  Q: thch was March 13th is that corrcct’
ta A (nodding head affirmatively).
s Q: Okay. Now, if Mr. Rice had used somcthmg
e like Exhibit 15, sent this in, talked to the traders,
(171 isn’t that an allocation? Wouldn'’t that be an

i1g) allocation?

19 A It would be.”

20 Q: Okay.One ﬁnal hnc Mr Gorrmgc You

{21} opened your own account w1th Mr Rxcc corrcct’
. A Yes. o :
23 Q: And your rcturns from that account

124} contributed to your wanttng to do this, is that right?
25 . A (pause). | S

Page 711
(1] January returns?
@ A: I'm confused what time you e askmg me the
18 question. ¢ o
4  Q: Okay. Well, let’s say dxd you show thcm the
;51 losses?

i1 ArYes.

m  Q: Okay.Did you show thcm the proﬁts in
18] January?

9 Ar Yes. L : e :

o Q:In Fcbruary d1d you look at 1t7 D1d you look
(1] at returns as late as February?

g o ALYes.

13 Q: And by Fcbruary what was the account domg7
u4j AL T was about = it was up about 20 percent.
s Q: Did they seem unprcsscd by that7

(18] A Yes. : P
1n Q: About how many times d1d you come to Mr.
1e] Rice’s office before you became interested in becoming
9 licensed?

2oy A: I'went to his office once; talked to him =~
217 about trading. I believe we falked — 1 went to his
122 office one more time to talk 10 hun about workmg
123 thete, :

24)  Q: Do you ever recall statlng to the McKmncys

‘|;s1 that how just after a few months of investing with Mr.

Page 710

11 Q: What was your account domg?

@ ArWhen?:

)| Q After you opcncd it. How did it go? What

1“1 was happening in your account?

@  A: It got opened late. I don’t believe there

e} was much activity init. The ﬁrst couple trades,

m actually, I believe lost money. It went down, I would
@ say, approxxmatc ly six or $7, 000.And then January was
-1:good. It had. _tu;ncd around and gone positive for about
ro 20 percent. It was up like $4,000. . =
(17  Q: That’s pretty good 1sn 't 1t7

[12] A Yes. B

p3 Q: And did that contrlbutc to your talk with the
14 McKmncys’

ge A:No

ng  Q: Did- you talk to thcm about how much moncy you
17 madc in that account in January?

e A: 1don’t recall specifically talking to them

[9p- about that account, spccxﬁcally in general.l knowat -
{20 the time I"showcd thcm the Intcmct Showcd thcm thc o

ez Q: You did show thcm thc accounﬁ
A AL Yes _

g Q: Okay thn you say at at time what time
125 are we talking about? Are we talking about after the

Page 712
i1 Rice you had close to three times the amount of money
12 that you started out w1th7

) A No.
4]  Q: Never set that7
| ArNo.o e

¢ Q: Do you know what the sourcc of thc McKmncys
m money was for makmg this mvcstmcnt’

B A No. S

m Q: Soyou didn’t know it was from thcu' IRA7
o] YA No.
i1 Q: We're done.
12 THE JUDGE: Any redirect?
s MR. KLEIN: No,Your Honor.
g THE JUDGE: I have no questions for this
(15} witness. This is —
e MR. KLEIN: He's not subject to be called by
17 us,Your Honor.

“|luney  THE JUDGE: Mr. Griffin, do you anticipate

g any further testimony from this witness at any later

{20) stage?

211  MR. GRIFFIN: Your Honor, we reserve the

122 right to call him in our portion of the case,and I

23] don’t know at this point whether or not we’ll need to,
[24) but we’'ll make appropriate notice.

ess THE JUDGE: So understood.
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o Mr. Gorringe, you're free to leave. Thank
[21 you.
&) Mr. Klein, your next witness.
@ MR. KLEIN: You want to take a break first
(5] or go on?
) THE JUDGE: Let’s take a break. We’ll be in
m recess until ten after three.
8 (break at 2:59 p.m.)
o] (reconvened at 3:15 p.m.)
to  THE JUDGE: Mr. Klein, your next witness.
(117 MR. KLEIN: Division calls Sheila Thomas.
1z THE JUDGE: Would you raise your right hand,
(13) please.
(14] SHEILA THOMAS,
(15} after being first duly sworn,
e testified as follows:
1177 THE JUDGE: Please be seated.
(18] Mr. Klein.
(19} DIRECT EXAMINATION BY MR. KLEIN
za  MR. KLEIN: Q. Miss Thomas, your name?
(24::. A: Sheila Thomas. S$h-e:dila Th-o-medss. 0 0
2 Q: And where are you employed, Miss Thomas’
23 A: I've been thh the Dmsxon of Secunues, 5

(25] Q: Have bcen?

s A Tdide

Page 715
{1} some == like their advertising file and otheritems; s
@  Q: And you have been present during these

18] proceedings the last sevcral days, correct?

. -A:zThat's correct,

51 Q: Turn, if you would, to Exhibit 11. Would you

) describe what these documents are in Exhibit 11?

m Generally, not individually.

# A (looking at exhibit). These look like'~1 L
101 submitted a request to Fisery Correspondent Semces

oy for some time and sales mformatlon and theSe appear

{3 to those tickets, o
114  Q: These documents came, then from Fxserv to

[1s] you?

(161 Az Correct, i G

171 Q: And they are m response to your request7
118} A Cotrect: Eend
(s Q: And your request was for What?

o) - A: Time and sales information forthe =~
21 Intermountain office and. for a penod of about six

221 months; L

23 Q:And you spec1ﬁed the ume penod’

255 MR. KLEIN Judge I move admxssnon of o

Page 714
w::7At Have been:for the-last year and-a-half.
@ Q: Still?
dan AL SHEL
#  Q: Okay.

51 Ai Hopefully, after this; too. Do
i  Q: And what are your respon51b11mes at the

m D1v151on?

rsj A My title is: Securmes Exammer 1 do audlts

[ rheu' agents = :
2 Q: Have you done an examination of Mr. Rice’s

(13} office?

4] A Yes.

s Q: When?

ey Ar The fieldwork: was started on‘March 22nd, 23rd

t7 and 24th of the year 2000. There were occasions after

t1g) that there was one or two additional days that I was in.

poy the office, and the rest has been byrequestmg :

izor. documents either over the phone orthrough the mail.

211 Q: What prompted you to do that field audit?

2z A: I'was assigned the audit — well, it pretty

iz37 much started as a request from my supervisor, George -

[24} Robinson;to get some: documc nts rcgardmg:— somgc basm

Page 716
¢y Exhibit 11.
@ THE JUDGE: Any objection?
@ MR. GRIFFIN: I have just one voir dire
(41 question,
5] VOIR DIRE EXAMINATION BY MR. GRIFFIN

© MR. GRIFFIN: Q.Are these all the
i records that you got? Do you know?
8 . A: Offhand I would say probably not becausé what: |
1L received was a large box that was probably about this

10 big. I'would say 24 inches by 12. (indicating).

(11 Q: Okay. So this is a selection?

iz AU It's a selection of documents.:

33  MR. GRIFFIN: No objection.

14  THE JUDGE: Go ahead.

5] DIRECT EXAMINATION BY MR. KLEIN (continuing)

teg  MA. KLEIN: Q. Do you know how you

1171 decided to make this selection?

t1e) ~ A: This selection — the top ticket is dated:

|ne October 26 of 1999, And it looks hke the last tlcket -

o is dated November 17th, 1999, - ; .
211  Q: So you believe all of those are w1thm that
{221 time frame?

s - -A: Just flipping through them, it looks like it ¢
(24] goes from that October to that Novemb' r date :And the
1251 reason 1 would have chosen that is the: =

Page 713 - Page 716 (52)
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[1} WC!'C ___' R e L I‘J g A:' ch. : Lo 8 -: G
1 Q: That's fine. @  Q: Tell me the proccss thcn that you uscd for

@ THE JUDGE: It is received.
] (Exhibit 11 received.)
51  MR. KLEIN: Q.Turning, if you would, to

the information that is on this chart.
““A: The process used to determine the opening

‘account balance is just mcrely letmg that mformauon

8) Exh1b1t 14. Do you recognize this documcnt’ g off the statement.
- A Yes The top document - tn - The deposit of funds is — and w1thdrawals
© Q: Well, wait a minute. Go ahead. @ are netted, as well as the securities deposits and
‘B A: These are printouts that I obtained from the . {9 withdrawals for that particular statement are nctted
po Utah Department of Commerce, Division of Securities. o) The account balance is just sunply a data
o1 The printout from the Internet. , 1) entry off the statement.
(127 Q: Are these records of the Division of (12 The percentage gain or loss is: a ca]culanon
113 Securities? i3] trying to determine taking the. ending. balance,
14 A: They're the rccords of thc Utah Division of . |n4 subtracting the beginning balance, plus or minus the
151 Corporations.” - v 15 withdrawals, divided by the bcgmnmg balancc plus or
pe}  Q: Utah D1v151on of Corporatlons7 g6 minus the withdrawals. g
g A: Well;they're — the printout isof - tn  Q: The first column, “Customer Namc that came
¢18) information that's contamcd on the records of the Utah 118 off the account form?
(19 Division of Corporanons,l printed them out. Once it tey  A: Correct,
20 became a printout it bccomcs a rccord of thc Utah 2oy Q: The next column?
e Division of Securities. ... e 21 Ailt came off the statement. . : :
22 MR. KLEIN: Okay.Your Honor I move for ez Q: Yes.The next column. So, “Account Numbcr
123 admission of Exhibit 14. 23 came off the statement?
24 MR. GRIFFIN: No objection. @4 Az Correct S
s THE JUDGE: As identified it’s received. 2s5 Q: And the opcmng account balancc’
Page 718 Page 720
Ul (Exhibit 14 marked.) moAYes. o e s i
@  MR. KLEIN: Q.Turn, please, to Exhibit m Q: The dcpos1ts7
1 23. Never mind. We've already talked about that. @ A Yes i S
4 Exhibit 26, please. Do you recognize this @ Q: And the w1thdrawals7
B document? 5 ArYes. : e
ey A Yes; i o ® Q: And the Dcccmbcr 31 account balancc7
m Q: Did you creatc 1t7 mA Yesoo e i
T AT Yes: e : g Q: The pcrccntagc gam and loss7
@ Q: Would you tcll us how you crcatcd 1t7 9 A That'sa calcilagon. =0
o, A: Itisa profit and loss calculationfor 19 to  Q: Was that on thc statcmcnts7
{111 accounts for the time penod of Novcmbcr 27th through {1 5 A No. o .
21 December 31st,1999. Bascd on Customcr smtcmcnts of iz Q:That'sa calculauon Who created that
3 Intermountain Financial: 11y calculation?
114 Q: So is this mformanon that is takcn from the P ASTEdIg e e e
[15] customer account statcmcnts7 g Q: And —
el ASCOrrect e e AT entered it intoa spreadsheet: e
71 Q: How d1d you plck thc Novcmbcr 27th and 71 Q: And is that done by taking the thn-d column
(18] December 31st dates? 18} adding the next column, subtracting the next, and then
el A: Thatisthe time period that is shown on e calculating the difference? I probably didn’t explain
1201 those particular statements. Also, I wanted to analyzc (20} that very well.

{211 that parncula ection to look at that in connecnon

a  Q: So these dates were pxckcd bccausc — are
124] these the same dates as the dates on Fiserv's monthly
[25) statements?

(21

(5]

A Letme tryTakmgthc Deccmbern thc_p Vs e

instancc on the securities therc 's only one amount
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(13 that's a-minus, so that would be subtracted. Tak‘xng
@ all that, dividing by opening balancc plus or minus
@ the funds and securities. = :
@ Q: And you use that to dctcrmmc a pcrcentagc
[51 gam or loss?
* A: Right You're trying to take out — you're ;
m trying to identify the increase in the opening balance -
1 ffom the beginning penod to the. cndlng period,
19 removing the affects of any addmons or thhdrawals
o from the account that occurred. .
i1 Q: Okay. And looking at the 19 accounts on thlS
p12) list, how did these 19 accounts do?
131 A Some did better than others.
14  Q: What's the range?
ey - Azilt goes from negative to positive. 502
(18] ncgatxvc meaning the account decreascd and a posmvc
17 means the account increased.
1185 Q: The 19 customers listed hcre are they au
(19 customcrs of Mr. Rice?

o AEYes v s
211 Q: Or were they at thls nmc’
oA Yes, i :

2y Q: Do you know 1f Mr R1cc had more than 19
[24] customers?
{25 ALYes:

[
[2)
3
[4)
5
8
7]
8

[10}
(1]
[12)
[13)
{14]
[18)
[16]
17
(18]
[19]

| [20)

[21)
{22
[23]
[24;
{25]

time? For this month.

MS. THOMAS: Probably. When 1 was there in
March I counted — he had a lateral file — two-drawer
lateral file that sat behind Marianne, and I did a
physical count of the top drawer, which was the active
files, and a physical count of the files that were in
the bottom drawer, which were inactive files.

And the number of active files in April — or

March, that time period, was probably about 180 files.
So I would project backwards that, yeah, there was
probably more than 19 counts.

THE JUDGE: But you do not know how many
active accounts he had during this time period for this
month?

MS. THOMAS: Not exactly. I could estimate
it probably.

THE JUDGE: Mr. Klein.

MR. KLEIN: Q.These 19 accounts you've
selected, are these optlons accounts7

‘Az (pause);: : s

Q: Were they selected bascd on customcrs who
were trading options as opposed to stocks?

A: Yes. I believe there is optxons in cach one.
of these accounts; -

Q: You've got 19 calculations here D1d you do

Page 722
(1 Q: How did you select these 19?7
21 A This analysis was prepared sometime after I
w1 had been in the office for the field audit. 1 had: -
“ become familiar with some of the names and some: of the
o acuvmcs m ccrtmn amounts —or certain of thcsc
m selcctcd bccausc they wcrc opcn at that tunc pcrxod
181 There was some account that wcrc opcned latcr hkc in
(@ January and February. =~ : »
o) Q: But why only 19?7
wi AG At this time; when'I did the field audit o
tiz) had. requested from Mr. Rice ‘copies of January through
na] Apnl statctncnts Thenl had rcqucsted statements from .

18] Deccmbcr statements.
17 Soat this time I nccde -'to go back and o

(1a) request additional statements. I chose to request some .
tey statements from Flscrv And at that time through this
20] process they were rcally annoycd w1th me and I chose to.
1217 Hmit it.to 20 counts.: o :
ez THE JUDGE: Just so I can clanfy Mr

23] Klein.

124] Miss Thomas, could I assume that Mr. Rice had

(2s] more than 19 open accounts for customers during this

11
12
B3]
4]
5]
6]

[8]
P
o]

S

12
(3]
4]
{15]
(18]
17

148

[19]

1120y

{21]
(22)
(23]
(24]
[25)

Page 724

a calculation on a larger number of accounts and then
select only these 19?

A: Yes The calculations for that were done
based on the January, Fcbruary and March statcments
and about 98 accounts were selected then, .

Q: What I'm trying to understand is for how many
accounts did you do a calculation of December profits
and losses?

A: Tonlydid19. e

Q: So what I want to make sure is that thxs
isn’t something, for example, where you did an analysis
of 50 accounts and then just took out of that analysis
of 50 19 of them that you thought showed some
particular point?

A: No.1only did 19, L : e

Q: And the highest return on herc is — thc
highest gain is what?

A: 36791 percent.

Q: Did any of these customers make 1,1 16
percent?

A: No. o o

Q: How many of thcm madc over 112 pcrccnt’

A Two.

MR. KLEIN: Your Honor I move for admxssmn
of Exhibit 26.
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i1 THE JUDGE: Mr. Klein —
@ MR. GRIFFIN: “Mr. Griffin.”
@ THE JUDGE: I know, but I'm going to ask a
“} question of Mr. Klein.
51  MR. GRIFFIN: I'm sorry.
1 THE JUDGE: I'm sorry.
m  MR. GRIFFIN: I got used to it.
g THE JUDGE: I'm sure you did.
9} I don’t know that there’s going to be an
(10} objection, but before I hear one, if I do, what are you
(1] offering it for?
127 MR. KLEIN: I am offering this to show that
113 for this random selection of Mr, Rice’s options
(141 customers that his options customers had returns
11s] ranging from a negative 78 percent to a positive 367
[16] percent.
(17 Also showing for this random selection the
(18 returns varied widely, and that these returns were
(o) nowhere near the 1,116 percent shown on Mr. Rice’s
20 track record.
21  THE JUDGE: Mr., Griffin.
222 MR. GRIFFIN: Well, maybe it’s the way I was
123 hearing the answers, but I didn’t hear “random
1241 selection” used. I think I would have focused on that.
[25) I heard that there was a request of Fiserv.

Page 727
(] that it’s appropriate for us to show this selection of
2} accounts where we identified the accounts without
31 knowing the result and did the calculation for each one
@] of those accounts and show here the random results of
5] those — or the results of the analysis of those
(6] accounts.
m THE JUDGE: Mr. Griffin, it is only a
18 sample, and it is an incomplete sample, of whatever
[@ active accounts were present for this month. With
o] those limitations, it goes to the weight rather than
1) the admissibility. I think it is relevant for the
121 purpose which it is offered.
(3] But I do recognize it is not an exhaustive
14 list of whatever open accounts existed that month. And
(15 yet it also appears to me that it is not a pre-selected
(6] list because Ms. Thomas indicated that these are all
(171 the accounts that she got. Apparently, she did not ask
g for all of them, but she didn't get all of them.The
ne) only ones she’s got, from the understanding of Miss
zo] Thomas, are the ones that are here.
[21] Is that correct?
22 MS.THOMAS: Um-hum. (nodding head
(23] affirmatively).
24 THE JUDGE: So there hasn’t been any
125) preferential selection of accounts other than what they

0N
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11 Fiserv sent a certain number of accounts. A certain
@1 number of accounts were sent. This doesn’t purport to
@ be a document that shows all of the accounts Mr. Rice
4 was trading in at this time. Therefore, it is
15 selective. I don't know what relevance that is.
Q] So my objection is on relevance grounds. If
m it’s being used to show something with respect to the
@ track record, I think it ought to be more comprehensive
@ than this.
o MR. KLEIN: May I?
1 THE JUDGE: Let me ask, Mr. Kiein. Your
12 understanding of the track record, is it meant to
1131 represent all open accounts.
p4  MR. KLEIN: My understanding of Mr. Rice’s
115] position was the track record represented all of the
(161 trading that was done in client accounts.
pn  THE JUDGE: And these 19 active accounts for
1) this month are not all-inclusive of the active accounts
p1g] for the month?
o)  MR. KLEIN: Correct. If I may add, Your
1] Honor, Mr. Griffin and Mr. Rice have had this
22 information for over a month, and given we are going to
23] be resuming the hearing in several weeks, to the extent
(4] that an analysis of more accounts than this will show a
125 different result, he’s welcome to do it, but I think

Page 728
1 had available to them. So for those circumstances I
@ think it’s admissible, and I would receive it.
@ (Exhibit 26 received.)
“ MR. KLEIN: Q.Turning, Miss Thomas, to
;51 Exhibit 29. Do you recogmze that letter’
6. A Yes.
m Q: Tell me where you 've seen that lcttcr bcforc
-8 . A: It is a response to a request that Isentto
19 Fu-st American, 2 former broker/dealer of Mr: RICC
g Q: Would you read what it says on the last
(11) sentence of number seven?
21 As “There weére no advertising materials.”
i3]  Q: The second sentence.
1141+ A: Oh,I'm sorry.The second scm:cncé'-—- tell

(s me again, Imsorry"‘ Chpinng :

rel  Q: The second sentence of paragraph seven.

n7 - A “Mr. Rice did run unapproved ads during his ,,
(18} cmployment hctc whxch was "nc of thc rcasons for his
oy termipation.” . :
2oy Q: Did First Amcncan scnd you — why dxd Fu'st

21 American send you this letter?

22+ A: Irequested — I sent thema copy of thc o
123 track record and also asked them abou
24) Rxcc was cmploycd Wlth them it hc had advcmsmg —
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ny advertising had been approved.: o0 e
2 Q: When you asked — strike that. Is First
3] American a broker/dcalcr’
AT Yes: i : :
5 Q: Do you know 1f Fu'st Amcncan is regxstcrcd
s1 in Utah?
71 AL Yes.
B Q: Are brokcr/dcalcrs requu‘cd to respond to
[s] Tequests for mformauon from thc D1v151on7
oy AT Yes :
111 Q: Are there sanctions 1f thc mformanon from
121 the broker/dealer is inaccurate?
13 o A Yes, theéy== underthe professional conduct
[14) or dishonest or unethical business practices in'the
i) rules if they fail to: respondtoa reasonable request::

Pt

13861 from the Division, they can be sanctioned for that.

(171 - = If the Division rcccxvcs mformatxon that's = ¢

(18] incorrect in response to their — t6'our qucsnons or

pgy is materially defective, we would take a dim view of =
120} it.And although I've not really seen it — I may be

@21 cop_fusmg it w1th thc Construcuon’rradcs Contractors ’
225

23] ’_about matcnally false mformatmn But it would bc a0
24 'scnous matter in regards to the licensee. ’

1251 - Secondly, if I could not — they are also

;
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(23]
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(28]

here to testify, it’s not for me to speculate whether
the representations made in this exhibit are accurate
or not.There’'s no way to assess that.

Yes, they can only be submitted under penalty
of action if they were inaccurate, but that doesn'’t
necessarily mean that they are accurate.

You're asking me to receive it for the
purposes of what First America believes was the reason
for the termination of Mr. Rice. For that limited
basis, since it’s not going to prove the truth of the
matter asserted, in terms of whether any advertising
that is the subject of this proceeding was inaccurate,
it might escape concerns regarding the hearsay rule.
But I have to ask what relevance does that have? What
relevance does the belief that First America has
regarding the accuracy of advertisements in that
setting have to do with matters before me?

MR. KLEIN: I think it suggests that is the
reason that First American terminated Mr. Rice, that he
was on knowledge that advertising materials needed to
go through a review process by the broker/dealer before
being used.
MR. GRIFFIN: Well, then I have a little bit
of voir dire to do of this witness.
VOIR DIRE EXAMINATION BY MR. GRIFFIN
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¢ required to abide by NASD. If they are 4 member of the
2 NASD thcy arc rcqmred 0 abxde by thc NASD conduct
w1 Q: Ifa firm were to scnd you m.formatlon that
was false, what would be your recommendation to your

[6] Supervisors?

m A Lwould recommend that we take a serious look
81 at either taking a licensee action or, dcpcndmg on thc
© seriousness.of the nature, enforcement action.
po)  MR. KLEIN: Your Honor, I move for admission
p113 of Exhibit 29,
pz THE JUDGE: What purpose is it offered?
13 MR. KLEIN: For purposes that First
(4] American’s view — that it is First American’s view
(s} that the information in paragraph seven is accurate.
(16  THE JUDGE: Mr. Griffin.

171 MR. GRIFFIN: Let me understand this

ne correctly. He's offering it for the purpose that the

g1 Division thinks that the information is accurate

r20) because the broker/dealer is subject to penalties? Is
121] that an exception to the hearsay rule? I don’'t know
22) about that. It is hearsay. It’s a representation of a

231 Chief Compliance Officer from a past firm.And I don’t
24} think it’s relevant,

25y THE JUDGE: Well, since Mr. Osborn is not

g

[1}
(2]
3]
{4]
151
[6]
m
[8;
[9)

. 10

1]
(12)
(3]
[14)
(18]
[16]
(1
(18]
(19]
[20]
[21]
{22)
(23]
(24]
[25]
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MR. GRIFFIN: Q. Miss Thomas, this
letter is directed to you; is that correct?

A: That's correct. .

Q: Has the date of February 7th 20017

A: That's correct. e

Q: Is there a cc to Mr. Rice on thls lctter’

A: Idon’t normally require c¢'s whenI'm
requesting information from the Division. .- '

Q: No, I asked you looking at the letter is
there a cc on it?

A: No. .

Q: Okay. Well, how is it possxblc that thlS
letter could possibly have informed Mr. Rice about his
responsibility to advertise beforehand? How does this
letter apprise Mr. RICC of that? Does 1t7

A: No. :

MR. GRIFFIN: Agam same ob;ectlon
Relevance.

THE JUDGE: I think what you're driving at,
Mr. Klein, is to what extent First America directly
notified Mr. Rice of the reasons for his termination.

MR. KLEIN: And I realize that that is not
established in this document, and I recognize that’s
going to go to the weight that the Court will give it,
but I think it creates an inference that if those are
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i1 the reasons First American gave for terminating him.
2 That he may have known of them himself.
Bl  MR. GRIFFIN: And then I would make an
) objection that its prejudice outweighs its probative
5 value. If we're only talking about creates an
] inference.
m THE JUDGE: It is so indirect as to whatever
8 knowledge Mr. Rice may have had from First America as
19 to why he was terminated that I don’t find that its
0] relevance is sufficient to admit it.
[11) DIRECT EXAMINATION BY MR. KLEIN (continuing)
1z MR. KLEIN: Q. Miss Thomas, turning to
(13) Exhibit 39, please.
(14 MR. GRIFFIN: What exhibit?
1s1  MR. KLEIN: 39,
pe]  MR. GRIFFIN: 39?7
pn MS.THOMAS: (looking at exhibit).
s MR. KLEIN: Q. Do you recognize this
1o document’

Y

en  Q: Did YOu create lt?
B AiYes.

3 Q: Tell me what thlS document is mtended to
[24] show.
251 AL It's A seléctionof aade data that Tused to-
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m Q: And from a CD ROM did you extract this
[2] mformanon?
A Yeah.I downloaded it: Or opened the file -

{41 into a spreadsheet program and from there I can sort it

18 by — sort like the fields. I can sort by trade date

18] or choose particular fields so that the data is ordered

r} in‘a certain'way. -

©] Q: And how did you sort th1s parucular chart?

199 A: Into extract — I first extracted the :
(1o, California Micro Devices. Sorted by trade date.And
(14 then by trade ID.
1127 Q: Okay. So is this a list of all transactions

(3] by Mr. Rice in California chro Dcv1ces7

pay AT believe 80, - i s s

st Q: And, then, are these all of h1s trades in
1e] California Micro Devices?

17 A 1believe sa. I'd have to double check,b
pg Lknow it is — I'would assume that it is, yes.
g Q: And when was the first customer of Mr. Rice,
(20] according to your chart, to buy California Micro
1] Devices?
o5 A:EC.S.Brown B, .
23  Q: Let me back up. The purchases on thlS hst
124] here, are they sorted chronologlcally?
251 . A: Theyre sorted by date first;

Page 734
i sort for mformauon ona pamcular stack, California
.12 Micro Devices.
@ Q: So thisis mformatxon taken from another
4 source of mformatnom
oy AvYes o o

& Q: What is the other source of mformauon?

o A Tregquested aidata download from Fiserv.

18] Q Tell me what a, “data download,” is.
17 A: Tt's an ¢electronic computer file. Typically
tio] We request themina common computerformat. Andonce
pi1 I receive the raw data can convert it: intoa:

uz;; prcadshcct whxch I can mampulatc It s lxke a .

] 8 :
e Q: What were the parameters or the extent of the
(15) information, the data download, you got from Fiserv?
(e A: It was all trades done from Noyember 1999
1 through April — no, I'm sorry. May of 2000. =
ne  Q: And in what format did you receive thxs data?
fey o ATt cameonacompact disk:

20  Q: So is it fair to say that Fiserv gave you a

211 CD containing a record of all trades between those
[22) dates’

23 A: For the Intermountain office. They selected: -

(241 the raw. data from thexr computers and pulled iton —
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1 Q: And so the ones at the top are earliest and

2] the ones at the bottom are latest?

11,2 'A"Yeah, by trade date. & =

@  Q: You were here during the tesumony of Mr.

i Rice and Mr. Reese regarding California Micro Devices,

(6] correct?

7 A Correct. s

# Q: Do you see Mr Reese s name on thxs chart’

o A Yes.
ity Q: Do you see the names of other customers of
3} Mr. Rice on thls chart?
2 A Yes. o
(3 Q: Does your chart tell the date that the trade
(14 occurred?
15 A: Inthe, “Trade Date;” column, S
(e Q: Does it tell the number of sharcs’

|B7As - Ay In the column for the shares, yes:

rg)  Q: Is there some way to tell whether somebody s
9] buying it or selling it?

o.  A: Yes, there's a columii that identifies — for ‘
211 the record of that pamcular nade whethcr 1t s a buy
{221 ora sell. =
23  MR. KLEIN: Your Honor I move admxss1on of
24) Exhibit 39.

257  MR. GRIFFIN: Just with a brief voir dire.
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i VOIR DIRE EXAMINATION BY MR. GRIFFIN

@  MR. GRIFFIN: Q. What'’s the program that

3] you used?

@y AL Quatrto Pross

51 Q: Quatro Pro7

e ArXes. g E a

m Q: You rcccxvcd traxmng in Quatro Pro7
18 Az Yes. Created work sheets in Quatro Pro.

@ Q: And when you downloaded the data from — or
o) you got the CD ROM, I think your testimony was, were
[11] thcy using the same software?

(121, A Ibelieve it was nASCII 2, comma thc ,

(131 limited text file. .
pa;  Q: Didit translatc wcll or did you have to make

(1s) adjustments?

6] A Notat albreally; - s

pn Q: How much trammg have you rcccwcd in Quatro
118) Pro?

pe - A: I have used Lotus since 1986 and Quatro Pro

{20y since. 1993, When 1 came to work for the Division of -
1] Occupatxonai and Profcssxonal Licensing they convcrtcd

23 Commumty Concgc quartcr 1 took a quarter in it
249 Q: Had you done this type of analysis before you
(251 received the CD?

i - A: The account activity can be <~'when you =
121 -access it on the Internet you can pull itupandit ,
Bl automatically SOrts it by date. You can swxpc the datc o
7
@ is. Ot you can download it , i ;
] Q: Have you limited the mformauon that is on
7 this chart?
g AxYes o - : S
©  Q: Is the source data for thxs chart thc samc as
o] the source data we talked about before? With Exhibit
(11 397 Was this from a CD ROM?
12 A: No,the source dara is the same in thatit's:
113 Fiserv, not in that it was using a different tool to
p4 access the information,
ps)  Q: This information, is it Fiserv’s actual
ne trading data?
puan - AT Yes. e
e Q: And it is mamtamed ona CD ROM or on an
(g on-line form?
oy A: It's on-an on-line form, so it probably -
211 connects to their main frame computer. i
22 Q: And is this on-line information that anybody
(23] can get?
t4] -~ A:'The corresponderits are provxdcd acccss
f251- through the Internet:

B
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pr AEAot: T e S
@ MA. GRIFFIN: No ob;cctlon
31 THE JUDGE: As identified it's received.
4] (Exhibit 39 received.)
55 DIRECT EXAMINATION BY MR. KLEIN (continuing)
i MR. KLEIN: Q. If you'd turn, please, to
m Exhibit 43. Do you rccogmze this document?
B cATYes. i '
)] Q Did you crcatc 1t7
(1) Q Is thlS the same kmd of documcnt we were
(121 discussing with Exhxbxt 392
vl AENo
pa;  Q: Tell me how thlS document was created.
ns} : A' Thxs isa documcnt that can bc prmtcd from

1 that 's: provxdcd by Fzserv to thClI' corrcspondems
pg  Q: You've lost me. What do you mean by, “I
[19] Networks ?
- ApAtthe top of the page. The name of the
(21) parttcular program that Fisery uses to provide
22 infotmanon to their. corrcspondents over. the Intcmct
1231 is called I Networks Registered Rep.
24)  Q: So is this a printout of that mformanon or
125 has it been sorted?

Page 740

1 Q: And the correspondent being who?

{21 - - A: The introducing broker. In this case itwas -

pl Intermountain; -G o

4 Q: So Intermountain can access the on-lmc

15) trading records of Fiserv?

161 Az Cortect: R

71 Q: All of Fiserv's on-line tradmg rccords’

tel: - A: The trading records for their office. The =
to1 in.this particular case it was Intermountam 'S I..B
(0] is their office and their trade data. e
n1  Q: Well, how did you get access to the on-lmc
1z trade data relating to Intermountain?
i3 A: I'requested access through Kent Sweat.
14 Q: And how did he give you that acccss’
(5] - A: He gave me a password; :
ie]  Q: So you used that password And SO what dxd
171 you do with that password?
sl Ay laccessed this mformatxon on thxs S
ite) particular account. caa
eo;  Q: With that password can you thcn look at all

‘|en of Fiserv’s trading records relating to Intcrmountam’

22) =
23 to Intermountam becausc that s thc scope of thls o
24 audit. - o :

s Q: Okay How did you thcn usc that data to
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11 create this chart?
%7 AT Tused one of their reporting functonsiin - ;
) the I Networks system. They have a menu item. that you ~
4] can go in and aceess the reports.

51 Q: What were you looking for here?

‘6 A: This is information for the account 67281702,

m and this is, I believe, the Poulson Trust Fund.

© Q: Is this a record of all transactions in the

9 Poulson account?
fiop. A It'sia record from January 2000 to:~— January
p) 1st, 2000, to February 25th; 2000, .

2  MR. GRIFFIN: I'm sorry. What were the
(13 dates again?
(14 MS.THOMAS: January 1st, 2000.It’s the
(s top left hand box.Trait date.To page three, the

1) bottom left hand box, February 25, 2000.
¢n  MR. GRIFFIN: I see that,
re]  MR. KLEIN: Your Honor, I move admission of
pts] this exhibit.
oy  MR. GRIFFIN: No objection.
e THE JUDGE: As identified it is received.
[22] (Exhibit 43 received.)
23  MR. KLEIN: Q. Looking still at this
124] exhibit, Miss Thomas, does this show whether there are
125) any options trades in this account before — I'm sorry,

Page 743
{1 account; : £
@ Q: And where is the ﬁrst margm trade that you
@ see?
w2 A¢ Trade date, February 14th, 20007 :
5] Q: And were there other margin trades bctwcen
16} then and February 18th?
@ A: A second one February 14th in‘Mercury o
# Interactive Corp.And a third one on February 17th
191 2000, another call in Mercury Interactive Cormp.

~|na Q: Any on the 18th?

i1 A No calls, but there was — it was a journal =
(12 entry from the margin account, “chpt to thc Courtland
113 general money market.” o

(41 Q: Thank you.Turn to Exhlblt 51 please.You

(5] recognize this documcnt?

e AT Yes, o s e
t7 Q: Did you create 1t7
el A Yes.

(g Q: What is it?

o) A: It’s a printout frofiy thi¢ GRD, which is the

21} Central Registration Depository. That is the Intemet

z2) program that is used by the NASD in connection with the
23] states. We designate the CRD to handlc hccnsmg of

(24) broker/dealers. i

2s]  Q: And what does this document show7

Page 742

1 dunng January of 20009

o AYes e 0
B Q: Whic oncs7

@ A Which option:trades? Or <=

B Q: Well, how many7
A8 A (pause);

71 Q: How would 1 tcll7

@ 7 AxYou would tell by looking at the symbols and

B in dcscription one where the symbol is the ﬁvc letter
19 dxgxts Or excuse me, the five letters. And i in -
{1
1z colo
13 Q: So based on this information did it appear to
(14] you that options trades occurred before February 2nd of
(s 20007

o Q: Based on thls mformatlon can you tell

ps] whether there were any margin trades before February
9] 18th of 20007

o Ai(ooking at exhibit). Yes::

@) Q: And how do you know that?

2 A In the columniunder, *Account Type.”

3 Q: Okay.

24 . A: It designates whetherornotitsa cash

5 account out of the fund account or out of the margin.
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i A:Tt's a registration summary of Jeff Gorrmge
12 Jeffrey Gorringe.' G
B  Q: Does it show whcn he ﬁlcd hxs U—47
@ A Yes:

55 Q: When was that7
6] As FebruarySth i e i
m Q: Does it show when he was approved by the
[8] NASD’
- A" March 2nd, 2000, S :
[101 Q: Does it show thn hc was approvcd by thc

“|tt1) State of Utah?

21 AL March 7th, 2000, : o

13 MR. KLEIN: Your Honor 1 move adnusswn of
(14 Exhibit 51.

(55 THE JUDGE: Any objection?

itey  MR. GRIFFIN: No.

nnn THE JUDGE: As identified is received.

(18] (Exhibit 51 received.)

ps MR.KLEIN: Q. Will you turn, please, to

20) Exhibit 54.You have that?

@1y - AT Yes. ot e
@z  Q: Can you tell me what the source of this
23 document was? Or have you seen it bcforc7

241 AL Yes, o E
@5  Q: Can you tell me thc sourcc?
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oy Ai Irequested some information from Fisetv
‘@2 rcgardmg the funds that__wcre submitted by
[ mtc_l;tnOuntain Fisery for thc dcbit balanccs and how
‘) it was journaled out,
;55 MR. KLEIN: I move adtmsmon of EXhlblt 54
1  MR. GRIFFIN: No objection.
m THE JUDGE: As identified it is received.
8l (Exhibit 54 received.)
© MR. KLEIN: Q.Turn, please, to Exhibit
(1o} 55. Have you seen this lcttcr beforc7
s A Yes: e i
12 Q: Where did you gct xt7
gl AT In my requesting documents from Fiserv - 0
114} regarding the debit balances they indicated that they
ws) had already answcred questions about how the debit
t1g balance — the money that came in from Intermountainto
un Fiserv had becn handled m rcsponsc 1o inquiries by the

[19] tO. my inqumes about thc same matter.

Q)
2
3]

Y|

5]
6]
)
18]
o]
(o)
)
(12]

8]

14]
(18]
[16]

|17

(18]

e
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Q: I'm sorry. You say, “response letter.” What
response letter?

A: A response letter from Fiserv.

Q: In response to what?

A: To my questions about the — ‘how the debit.
balances were journaled out.A hundred thousand
dolars was received by Fiserv by Intermountam
Financial and I wanted to know how — once
received by Fiserv how that money was distributed. So
1 requested Fiserv ta give me information on that.

Q: So is it a fair summary to say you were
asking Fiserv to tell you how the hundred thousand
dollars that they received that we talked about earlier
was spent?

A: Right. e v

Q: Okay.And in rcsponsc what did thcy tell
you?

A: They printed out Exhibit 54, along with »
additional individual account: printouts. from what thcy .......

o) Q: Did they intend for this to answer your oy call their SIS system; And from that Ftook — 1 -
{21} inquiry? 121 identified each one of those — 1 looked at them_an_d
gz A Yes: : : ' : (22 wanted to total them up, so I.cteated this work sheet.
=31 MR. KLEIN: Your Honor I move adrmssmn of @3  Q: Okay.
4] Exhibit 55. 241 Your Honor, I move for a mission of Exhibit
25 THE JUDGE: Any objection? 125 56.
Page 746 Page 748
(1 MR. GRIFFIN: None. (1 MR. GRIFFIN: No objection.
@ THE JUDGE: As identified it is received. @2 THE JUDGE: As identified it's received.
@ (Exhibit 55 received.) @] (Exhibit 56 received.)
@1 MR. KLEIN: Q. Looking at the bottom, at 1  MR. KLEIN: Q.If you'll turn, please,
5] the first page of Exhibit 55, can you read the last 151 to Exhibit 58. Do you recognize the documents in
] sentence down there on that page? 6] Exhibit 58?
(7 - A:The verylast sentence? - AuYes. e i e
B Q: Yes, on the first page. @ Q: Did you create thcm?
@ A was iy andegstanding pursuantto o ) AL Yes. R
10} commumcauon with Dennis Ferguson that these funds o Q: From what data source dxd you create thxs?
1111 were to be used to offset thc potential losscs in.the i1 - A: The same compact dxscs data download thatT
[12] various customer accounts;” i n2-received from Fiserv. . :
p3;  Q: And then go on with the next sentence. 3]  Q: This came from the FlSCI’V CD7
4 :Ax.“Thus,these funds were considered the , a1 . A: Right, .
(18} payment toward unsecured debits and at 1o time were 5]  Q: How did you sort these charts?
i) considered being owed to Intermountain” — 'TFS" — i1e) - ~A: These charts were sortcd by account numbcr,
w7 - “Intermountain Finance Services by Fxscrv o u7 trade date and trade’1D. = o o G e
pe  Q: If you'll turn, please, to Exhibit 56. Have s  Q: And what were you lookmg for’
(19 you seen this documcnt bcforc? pe) - Az These particular sections were accounts of
wor A Yes. e S ro; related parties to Mr. Rice. Spcc:ﬁcally, his
1 Q: Did you crcatc 1t7 1 individual account, his wife's account, trades that
g A Yes, S e 27 went through the J.A.R. Investment account, It looks
3 Q: What was your source data for thls7 3 like the IRA accounts Scott RICC account and Robcrt -
@4 : A Attached to Exhibit — well; as part of thc e 14 Rice. : :

125 response letter, additional printouts similar to —

(25)

MR. KLEIN: Your Honor I rnovc admxssxon of

Page 745 - Page 748 (60)

Min-U-Scripte Rocky Mountain Reporting (801) 531-0256



License of:
Jay R. Rice

Hearing Volume 4
May 24, 2001

Page 749
1 Exhibit 58.
@ THE JUDGE: Any objection?
@  MR. GRIFFIN: I object to the font size, but
(4 other than that I have no objection.
©  MR. KLEIN: Would you prefer to have pages
i flipping over the top?
71 MR. GRIFFIN: I am advancing in age. It’s
) difficult for me to see print that size. But I just —
© MR. KLEIN: I'd be happy to provide you
no full-sized pages, if you'd like.
(1 MR. GRIFFIN: Thank you.
g THE JUDGE: As identified it’s received.
13 (Exhibit 58 received.)
14  MR. KLEIN: Q. Based on these charts did
(5] you identify any instances in which Mr. Rice or any of
(6] his affiliates or family members participated in block
1 trades with other customers?
pa  A: Yes.Igot to looking at the OS accounts and
pi9 -inquired into what the OS accounts were and found out
fe0) that the 450 account was thc — was not a customer -
Pl account number. -
2z Q: Okay We’ re gomg to —
@3 ArTmsorry. i
24 Q: When you're talkmg about OS account — for
125 example, turn to the second page of that exhibit. When

Page 751
A Yes. :
2 Q: And there are two pages of thxs documem
@ Are the two pages related or are thcy scparatc charts?
@ -« A: They're separate charts. . o
51 Q: Okay.Then let's focus on thc first page for
] now. Did you create thlS chart?
ol A ch
g  Q: What was your source data for th1s chart?
@ A: A CDROM download from Fxscrv Samc onc
top we've been discussing: S
rn  Q: Okay. Now, how is thlS mformanon sorted
(121 from that CD ROM?
naj Ay Tn'this pardeular instance I sorted by == T 0
t14] was sorting for security, so I would sort by the @
(15 symbol, the trade date and trade ID number.
e Q: So does this chart show trade in only one
(17} security?
(1a5. ~ A: Yes,it's calls for AD.C.

* |ney: Telecommunications. They're short symbol is TLQBO

2o  Q: Mine says, “TLQBU.”

@1 - A: Qh,the sccond page:is TLQBU The ﬁrst page
2 iSTLQBUSs.: 1 o o0 o :

@3 MR. KLEIN: You Ve got to love thls

eq MS.THOMAS: Oh,sorry.

255 MR. KLEIN: Q. So this chart shows TLQBU

Page 750
(1 you say, “OS account,” which column are you talking
2 about? Where is that7
prAs (pause). '
@  Q: Isthat thc one about two-thxrds of thc way
5] over?
46 /A: Yeah,it's 16, two-thirds of the way over.
m  MR. GRIFFIN: What page are we looking at?
© MR. KLEIN: The second page of Exhibit 58.
@ Q: And these are trades in the Anita Rice
(10] account. Is that correct?
i AsThat'sicorrect. . oo Lo
1z Q: And so how would you tell if Amta RICC S
(13 trades were part of block trades?
4. A: The OS account is the offsetting account.
g It'slike a dcbu/crcdxt sitnation in'accounting. They
(16 ‘have an offsetting account. And this is the internal
{7 account that Fiserv uses to run block trades through.
ne]  Q: And do you see on this page any block trades
g that included Amta Rlcc?
[20]- CAEYes s i
1 Q: And how would I find thosc7
2. A: You wolild look for an account numbcr that
23 cnds in 450. Starts with 930000450.
249 Q: Thank you.Turn, please, to Exhibit 59 Do
25 you recognize this document?

Page 752
11 trades done by Mr. Rice’s customers, is that correct?
@ A: They were done through Mt Rxce s ofﬁcc o
@l yes. e
@ Q: Okay.
5 “A: Tdon’t know whether or not from thls recor, L

el they were done by his customers of not;

m Q: For what time period are we talkmg’
@ - Ar’April — or excuse te. February 16th; 2000,

‘o) trade date.And February 17, 2000, trade date.
o MR. KLEIN: Your Honor, I move for the

(11 admission of Exhibit 59.
pz THE JUDGE: Any objection?
rr3)  MR. GRIFFIN: Just relevance.
n4e  THE JUDGE: Why is it being offered?
sy MR. KLEIN: On account — I'll keep going.
re  MR. GRIFFIN: Sorry.

t#n MR. KLEIN: That’s fine.
g Q: Do you see in the middle of the page a column
(191 with some CXLs on them7

20l - A Yes: =

211 Q: What does that mean7

2z © A: It sayssell/cancellation. Instéad of justa . -
23] regular — that particular trade was cancelled

24 Q: And if I look over at the, “Price,” column, I
5] count ten trades done at 37.5. Do you see those?
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gy AT Yes. i : s : 11 mostly located on thc top’
@ Q:Andifl look back Ihavc five sclls and 2 AL Yes o o
@ five sell/cancels? B  Q: And do you see any farmly members or
@y RuYes s i @] relatives among the buys?
B Q: So what does that mcan’ 5] AL Yes:
@AY Means that that pamcular tradc was 1 Q: Where?
4} cancclled OUt - s 7 At Towards thetop. i
g Q: Okay. So 1f we 1gnorc thosc thcn on # Q: Who?
) February 16th we had four trades done before that; © Az Anita Rice and Robert Rice
(g correct? o Q: So they're buying optlons corrcct?
Wiy oA HCorTect e L {1 Ay Correct:
na  Q: And who are thosc four tradcs by’ (2 Q: And what price were thcy ablc to get it for7
na AL Two for Robett Rice and two fotr Anita Rice. "7+ 13 . A:z-Anita was 2.6875, or two.and 11/16ths: And
f14  Q: And were they buymg or scllmg7 (14 Robert was 2.375, or two and three-eighths. -
psy. AbThey were selling calls. -~ 0 (151 Q: So for all the buys that day what was thc
e Q: Okay. So Robert Rice and Anita Rice are 1161 lowest price of all the buys that day?
(7] pn o A 2.375, or two and three-eighths: o0 i o

(18}
{19
(20
21
22
[23)
24

selling calls. What pncc d1d they gct’
A:Six dollars. = 0 ‘
Q: Now, then we xgnore all the sclls that were
then cancelled, and were there more customers who sold
calls that day?
Az Yes. e
Q: How many?
A; Six for the 16th. Tradé date 16th.

[18]
(18]
[20}
{21]
[22]
[23]
[24]

Q: And who got that pncc7

A: Robert. E ¢
Q: What was the next lowcst buymg pncc’

A: 2.6875, ortwo arid 11/16ths. .

Q: And who got that pncc7

A: Anita Rice. : i
Q: Okay. Go down and look at the sells Are

s Q: Okay.And what price did they get? 25 they mostly at the bottom of the page?
Page 754 Page 756
. A: Five dollars, . i lmme & (A Yes. : : : S :
@ Q: So Robert RICC and Amta Rxcc sell thcxr @ Q: What was the hxghcst scllmg pncc for thc
@ calls on February 16th and gct six dollars’ @ day?
W oAeYes e @l A5, or six and-a-half.
5] Q: And these othcr customers scll it and get 51 Q: And who got that pr1cc7
ey what price? @ A;Anita Rice. S S
m AL Five dollags, o s S m Q: Did anybody else gct that pncc’
8] MR. KLEIN: Your Honor thcre s my g7 AL No.
@ relevance. © MR. KLEIN: Your Honor Irnove — orI
o  THE JUDGE: Any further objection? (10 already have 59?7 I do.
¢t MR. GRIFFIN: No. pn THE JUDGE: The first page is in.I'm
1121 THE JUDGE: As identified it is received. (12 assuming you're now moving for the second?
[13) (Exhibit 59 received.) a3y MR. KLEIN: Yes, I am.
(144 MR. KLEIN: Q. If you turn to the second (4  THE JUDGE: Any objection?
ns) page of that exhibit. And you said these were a 1si  MR. GRIFFIN: You're moving the second page?
e different option, correct’ e THE JUDGE: Yes.
g AeXes: o : un  MR. GRIFFIN: Of the exhibit? No.
g Q: For what days docs this chart show? pe;  THE JUDGE: As identified it is received.
ey AL Fcbruary 15th 2000 tradc datc And that's (9] (Exhibit 59 received.)
r2or all:: oy MR. KLEIN: Q. Exhibit 60.You
ey Q: And if we look over in the mxddlc are all of (21} recognize this document?
122 these buys? gz A:Yes. v - _— .
ppi i Spme of them ‘ ys Somc of them are 23 Q: Do you know what was thc source data for this
ea selfs: i v |24 document? '
es Q: Okay If we look at the buys are thc buys 5. A Source datais from cuStomer-account’

Page 753 - Page 756 (62)
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pistatements; : : s
@ Q: Have you vcnﬁcd thc mformatxon on this
[3] documcm7
[5] Q How did you vcnfy 1t?
ol A: From the account statements I'checked the
1m year-to-date purchases, the yearto-date commissions,
@ the opening account balances for each of the months,.
-:[91 the funds dcposn:cd in Wxthdmwn = and withdrawn for

1z Q: Is this smular to the analysts in Exhlbnt 26

(13] that we talked about prcv10usly7

Ay A Yes sameformat. -

s Q: And for what months docs this chart show the
(16} tcsults?

d7 Ay Shows the resiilts starting with an opening **
{18) ba!znce of January 1st, 2000, and going ‘through two
nel -statements, wnh an cndmg balance of Febtuary 25th,
1207 :2000.::

@1 MR, GRIFFIN Wc re on Exhlblt 60?

22  MR. KLEIN: Yes.

23] Your Honor, I move admission of Exhibit 60.

24 MR. GRIFFIN: No objection.

2s) THE JUDGE: It is received.

Page 759
(11 Q: And what was the greatest gain? Whose
@ account had the greatest gam that month7
@ A:RobertRice. . o e G o
] Q: Whose account had thc second greatest gain
s that month?
{67 AY Anita Rice, :
m Q: Turn, please, to Exhlblt 61 Did you create
8) thxs documcnt’
L) Q What was your data sourcc for thxs documcnt7
119 AL Fiserv, data download. '
127 Q: And what did you sort for with thlS document’
(131 oA I sorted for the offsetting accounts:T'= "
re  Q: What were you looking for?
is] Az T'was looking for all transactions that went -
ie through the average price account, L
p7 Q: Is this an accurate reflection of all trades
ns that went through the 450 account?
(87 Az I believe s0, because there was 1972,
2o  Q: And during the last couple days of hearing
1] are there other names that have been used for the 450
220 account?
3 : A The JW.C.C; avcragc pncc account The
(z41-block trade account.
es; Q: So is this a list of all thc block trades?

Page 758

) (Exhibit 60 received.)

@ MR. KLEIN: Q. Looking at the last

&) column of Exhlblt 60 what docs that column show7

8] Q For when? What penod’

® A From]anuary 29th 2000 to Fcbmary 25th

m2000. -
B Q: And of thc 28 accounts hstcd on this chart

) how many of those accounts had a gam that month?
poy o A (pause), F
iy  Q: Well,Iam sorry Idenufy for me thc
12 account that had gams that month
{3 oA Alap Brown:
(14  Q: How much d1d he make’
a8 A: 49.98 percent,

il Q: Okay.

w7 A Robin Howell at 11.68 Percent.

ne  Q: Okay.

{6 VAL Anita ] 193 8L perccnt.j Robert Rice at -

el Q: How about numbcr 20?

221 A: Ryan Ogdenis::04 percent.

23 Q: So these five accounts made money that month
24 How did the others do?

@5 #Ar Theyall hadifosses.

Page 760

4.2 Az For that time penod that I rccewcd the e
2 download I believe itis. . -
@  Q: And what is that time pcrlod7

@ A: That was from Novcmbcr 1999 through May of

is1° 2000. g s

© MR. KLEIN: Your Honor I move for thc

m admission of Exhibit 61.

@ THE JUDGE: Any objection?

8 MR. GRIFFIN: No objection.
oy THE JUDGE: It is received as identified.
[ (Exhibit 61 received.)
27 MR. KLEIN: Q. Miss Thomas, what is
r3) Exhibit 62?
w41 - As It's a section — a portion:of the trades: -
115 that went through the average price account that had
te) prices other than standard dccunal to fraction
171 equivalents that — .
e Q: Isthisa subsct of Exhlbxt 617

Cloey AT YES.

o  Q: So how did you pull out of — how did you

21 determine to create this subset? What criteria did you
(22] use?

23 A: Taking the 1972 transactions I sorted that

24 section by price so'thatit sorted out — sorted by -
12s) price, and then: prices entered, and then by trade datc. :
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13S0 it sotrted out transactionsthat Wcrc lcss than thc s
v standard fractxon of decimal. Coo :
1) Q And how many are on thlS hst’
fy o AL 297 transactions; :
5 Q: What does that mean’ What docs that 297
(51 mcan7

8 block trade thre a transactlon was somcthmg othéi'
[9) than a standard fractxon to dec:mal lmkcd tol 1/1 6ths

154 PﬂCC ;;;;;; : : :
tz2 MR, KLEIN Your Honor I movc adxmss1on of

{13) Exhibit 62.

(49  THE JUDGE: Any objection?

s MR. KLEIN: None.

pne) THE JUDGE: As identified it is received.

17 (Exhibit 62 received.)

s MR. KLEIN: Q.Turn, please, to Exhibit

11s] 63, Miss Thomas.

po A Oy - . :

2] Q: You rccau that carhcr we talkcd about the

(22 other pages in this documcnt cxccpt for the first page7
3y AEYes) :
249  Q: Do you know who crcatcd thxs ﬁrst page?
s A Tdid = :

Page 763
2 MR. KLEIN Your Honor I move admxssxon of
13 the first page of Exhibit 63.
4  THE JUDGE: Any objection?
51  MR. GRIFFIN: No, Your Honor.
11 THE JUDGE: The rest of the exhibit has
m already been received. The first page already as
8 identified.
] (Exhibit 63 teceived.)
oy MR. KLEIN: Q.Turn, please, to Exhibit
(111 64. Looking at the first page of this exhibit, did you
[12) create thls documcnt’
ity A Yes. . o S
(14 Q: How dxd you create thlS documcnt7 What s thc
(15] source material?
e A: The €D ROM data download from Fiserv, i
i Q: Okay. How did you sort it?
(18} A: This looks like a sort for the applied
(19 materials, calls, sortcd by tradc date and trade ID
o) number;. . .
211  MR. KLEIN: Your Honor I’d move thc
221 admission of page one of Exhibit 64.
23  MR. GRIFFIN: No objection.
r4  THE JUDGE: As identified it is received, as
25] has been the rest of this exhibit.

Page 762
(1 Q: And what did you create it from?
g1 :A: I'was looking at the time and sales’ e
@ mformatxon on the ttade nckcts that I rcccwcd from
B Fxscrv i =
5 Q: The data on this chart is taken from what
61 other record?
‘M AiWell,it's taken both from the data download =
R got on'the. CD ROM as well 45 the trade tickets .
1@ that I requested from Fiserv. The big box of tickets.
100 Q: And what does it show, in general?
141 A Ingeneral? The top portion of the document :
121 shows thc data download fromthe CDROM,and thenafter
13; that first block in the bold on the left- hand 51dc '
141 Correll Corp block purchase. .
15 @: You remember there was previous testimony
16] about 4,000 block trades of Corrcll7
1 AT Yess :
18 Q: So in brief what docs thls show? Does this
19) relate to those?
20p - -A: Yes, it shows that —
21} and the detail about thcm :
22 Q: And does it show what price? What docs it
231 show regarding price?
gza) A ’Wcll it shows thc dszcrent ﬁclds or;

thc two blocks 0of 4,000

Page 764

M (Exhibit 64 received.)

@2 MR. KLEIN: Your Honor, I tender the

3] witness.

4 THE JUDGE: Any cross-examination, Mr.

51 Griffin?

© MR. GRIFFIN: Yes. Can I have a moment,

71 Your Honor?

© THE JUDGE: Certainly.

(9] (pause)
[10] CROSS-EXAMINATION BY MR. GRIFFIN
11 MR. GRIFFIN: Q.1 want to understand
12 this Exhibit 26 that we started with because I'm not
{13 qQuite sure that I caught all of the information that

“|14) you gave.Your testimony was that you received

11s) information from Fiserv that you requested. Did you
(18] only request this information in Exhibit 26 on these
im particular customer accounts?

8 - Arlrequested the customer statcments from

(o] Fiserv, i =
200  Q: And your testimony is they only gavc you 19

"= customer statements? They were irritated, so you went

{22] away?
@23 -As Yeah: i L mee i
24  Q: You didn’t pursuc 1t7

=0 [28) Ao (pansc) : ' S e
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m  Q: These are the same category of people that

@ you earlier testified have to respond to you, is that

@) right, when you make rcqucsts’
‘@17 Ay The cleating firms — we are regulated by = ¢

{5 more S0 by the SEC Thcy do license in the State of -
a1 Utah: o :

m Q: ch thcy are a hccnscc Oh come on.They

[¢ are a licensee, Utah has suspended the broker/dealer

@ license of clearing firms before based in New York,
o) haven't they?
(17 A Tve beénwith the Division: about a year
g2 and-a-half That's possible. :
p3  Q: You could have gotten this mformauon from
14 them?
o8 A Xes. : : :
e Q: Thcxr bemg 1rr1tatcd wasn't a deterrent to
[171 you, was it?
8 A: There was also a time constraint, too, in
19 prcparmg the information. Time and resource, t00.
1201 Spending the resources. I do have to be aware of that; -
1}  Q: If this hadn’t shown what you wanted it to
1221 show, would you havc gonc aftcr more mformanon’
(23 AT (pase).
[241 Q: What were you trymg to show?

- A: I'was taking asample of accounts to compare

Page 767
(1] accounts, too?
27 A: Yes. Stock and options. i
B Q: And I understood your testimony on dlI‘CCt it
4 pertained to a track record, is that right? What track
5] record are we talking about?
& A¥The track record that was used by M. Rice,
m Q: Which pertained exclusively to options, did
8 it not’
9 ;I believe therc was some stock symbols on:
[10] thcrc as well. =
(1 Q: All right. We did talk about Flrst Amcncan
112] with respect to a certain exhibit that wasn’t entered.
31 Did the person who wrote this letter tell you that
14 there is an existing lawsuit between Mr. Rice and that
115 broker/dealer firm?
(8 A+1 don’t fecall him specifically saying:
1171 anything. 1 don’t tecall == does.it say in the letter?
e Q: Would it surprise you that in July of 1999
(1s] Mr. Rice filed a million dollar arbitration against
that firm?
@11 AT — (pause). He has the nght tofilein
(22 this country.
@3  Q: Yes, but would it surpnse you to lcarn that
[24] now?
@8 A (pause). =

Page 766

@ cndmg balance: .

@ Q: Okay Well, let’s go back to your —
po AnSoevenif I took — , :
11 Q: Let's go back to your samplc
iz A Qkay. :
(3 Q: You're farmlxar with sampling tcchmqucs,
(4] w1th random sampling tcchmqucs nght’
sl Ay Umcham, (affirmatively); o
(e Q: Have you ever heard of anybody sc1cnt1ﬁcally
117 that relied on somebody else to supply them about only
11g) part of the documents and consider that a random
{te) sample? It’s not very scientific, is it?
201 A: Tselected the: names that I'tequested from
21 them, From —1 L
ez Q: You selected the namcs?
23 A Iselected the names'and accouint numbers:
24  Q: Well, what did these accounts that you
25 selected trade in? Could these have been stock

Page 768
¢ Q: Did you —

| @ A:Ihad heard ramors that he' — I don’t know
| @ the specifics, but I do know that he ﬁlcd agamst

@ former broker/dealers. . .

51 Q: Well, let’s talk about that. You ve got a

e year and-a-half experience with the Securities

m Division. You're aware that disputes arise between
] broker/dealers and their agcnts is that correct’

o A Yes. :

lng  Q: Frcqucntly’b ‘

A e, B T —
paa  Q: It’s a source of rmlhons and rmlhons of
[13] dollars of arbitrations in this country, nght’
14 A Umi-hum, Gaffirmiatively), 5
155 Q: And you were here for Mr. Klein’s opcmng
11§ statement wherein he talked about brokers disciplining
(17 their representatives, is that nght7

fag = A Yes: : £ G

e Q: Do you have cnough knowlcdge and cxpcncnce

|20 in auditing broker/dealers to understand that some of
|21 that discipline is not necessarily discipline, but just

122 self-interested financial dealing?

128} AT would say ~ Idon't know. What pcrcentage
@241 but I would say that that’s possxblc :

s  Q: Are you aware that when a broker tcrmmates a
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(1 connection with a broker/dealer voluntarily that

1z frequently the broker/dealer tries to impede the

3] migration of accounts in that broker/dealer to follow
@ the rep?

51 A; Iwouldn’t know the frequency of it, but

w6 understand that that can happen.

m Q: Do you regard that as an honest practlcc7

1 A Andiar's fraught with problems and if itis
© done maliciously, that could bea dxshoncst and -
tio; unethical business practice, =
11 Q: So beyond the letter that came to you at your
(121 request you didn’t look to see what the history between
(133 my client and the broker/dealer was? So you just
114 accepted at face value what was contained in that
15 letter?
pe - AiNo,1didn'tlook into the h;srqry of rhose
117 ‘two and thmr relationship, : i
rg)  Q: You didn’t cover their mtcmal audlts of Mr

p19) Rice? Perhaps they had glowing reports about his

1200 behavior up until the time that he left. That’s a

=

B
4.
)]
i8]

{8)

9
(o) i
(11
12
13
n4
(15]

Ape

(17
(18}
{19
(20

Page 771

general money market fund”? It s a moncy markct fund,
Q: Where was that?
A: Fourth from thc bottom. Fourthv_lvine from tht: """"
bottom. -
Q: I'm sorry I dldn t hear correct.
A: It’s a journal cntry for $4,172.85. And over

“Courtland general money market fund If you look at :
the customer statements, it would say, “Courtlan mom:y
market fund.” And then that is different from thc
account type that’s designated there by margin.

Q: Okay. If I understand you correctly, this
data — and this was derived from the CD that you
received from Fiserv?

A: (shaking head niegatively).

Q: What was this derived from?

A: This'was derived from - if you look at the

(21] possibility? 129] top of the document, it says, 1 thworks Regxstcrcd
221 - A: If that was the case, tth rmght havc sent 2 Rep.” Thisis the ondine=— - = - e
1231 that information; as well. ., za  Q: This is what came through Kent chat Okay
24  Q: You did testify a little bit about 4 How can you tell if a particular transaction is —
125 advertising. I want to clean that up. Did you examine izs1 well, I think you've answered that. You said the
Page 770 Page 772

i the advertising file at that broker/dealer firm or did 111 account type.You just look down. If it says,

[@ you just rely on the letter to come to your conclusion? [ “Margin,” it’s margin; right?

AT did not physxcally go thcrc and cxamme thc 18 AiYeah:And I'would be able t¢ confirm that -

@} file;no.. : ' 1 out by taking a look at the customer account smtemcnt
5 Q: Why would you take the word of thc B  Q: Okay. So you're taking Fiserv's word for it,

) broker/dealer? ] and they have to be right? Is it possible that they
AT take = Tlook at people and ~— (pause).: m could be wrong in the designation of margin on a

g Q: I'll withdraw the question. Can you turn to (8 particular trade?

o Exhibit 437 I think it was your testimony on direct s A: It's possible that Fiserv muld make’

1o that somehow from Exhibit 43 you detected margin poj mistake, &

[111 trades. (11 Q: Is it possible that the transaction rmght

A: Xes. o L ‘|1z designate, “Margin,” in the third column over and not

[13] Q How did you do that? 13 be a margin transaction?

14y Ay Starting from the left-hand srde ‘third (14~ A: It’s possible, but in this-.case I'would say =

115 column “AccountType.” G 1s] we could confirm that out by !ookmg at: thc accoum

f1e;  Q: Okay. [ie) statement, SrhEmEE
v Ay Cash acconnt Versus fund account Versus . g Q: The account statements. D1d you look at the

(ta) margin account, i (18] account statements?

g Q: Okay. Cash account versus fund account. ney - AvThavélooked at the account statcmcnts for vvvvvv
o) Describe for me again — as Mr. Klein is want to say, 201 the Poulson Trust Fund. - E : .
1) I'm a little dense on this. @1  Q: Did you verify the account statemcnts for

por AsThat'sfine, 7o s i 1221 each one of these to make sure? Because you have to

23] Q: Describe for me thc drffercnce betwecn thc 23] look at the account statements to know if the

124] three. [24] transaction was a margin transaction.

{25y A Ascash accountis cash — customer deposits a - s Ar At the timie that I'downloaded this; if there
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i1 had been a mistake in a transaction, there was enough
(2 time bctwecn the time of the transaction, since this
3

.4} if there were any mxstakcs m thc margm account, that
5 that would have been rcconcxled by now by Fiserv. .
© Q: Would you agree with me that if I engage ina
m transaction and I have a margin account that’s not
e} always margin, that requires margin?
481 A I'm sorry. I'don’t understand your question.
(o Q: If I have a margin account, I may not be
111 utilizing margin in conducting my transactions. That's
[12) probably the simplest way I can put it. Is that right?
val  A: Are you saying that the,c_ustomcr is not
4 controlling the marginor —
sy Q: No, I might be approvcd for margm but a
(16 particular transaction I might do in my margin account
(171 might be well covered and not even worried about
(18] margin. I may not have borrowed money, in other words.
(9] No?
o) A: Tmisorry, I'don’t understand your guestion,
@1 Q: It's fair to say, though, this third column
22 over just designates the type of account and not
(23] necessarily that a transaction involved a margin
[24] transaction?
@5 - ATt went through the marginaccount.

Eiun
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5
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-+ A: This document — I would take a look for thc
@ trade ticket on the — on this particular case the
@ 16th, and using that in combination with the xradc ID
4 on the very right-hand side I Would bc ablc 10 1dcnufy
51 the trade ticket. e ' G
#1 Q: Yes, I think I askcd you d1d you do that’
m Did you look at what was involved? Can you tell —
18 :Not from this particular record. :
1  Q: Okay.
poy o ArThisisa = . e
11 Q: If I suggested to you that —
Ay This particular page ~— S
113 Q: It could be that Anita Rice on thosc
(14} particular block trades was involved with other family
1s) members. Do you know that or do you know whether or
(t6] not the block trade was with other customers of Jay
(71 Rice?
{te} - AY (pause). S
ps; Q: Go ahead and answer that. Do you know7
120) - -A: Not off the 1op of my head; but I could use
(21 the offsetting accounts to identify those transactions.”
22  Q: All that we know from this document is that
23] Anita Rice engaged in thrcc block tradcs, rxght’
{2 4] A nght L L . E
s Q: But we don’t know who clsc was in the block

D >

=
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¢ Q: It went through the margin account?
@ A: Right.That transaction — I believe that
) this statcmc:nt is saying that this transaction went
14 through the margin account.
B Q: Okay.Let’s look at Exhibit 58. You know
6] this looks like a readout on a heart machine or
1 something if you stand up this high. How can you see
@8 that? You talked about — let’s see. On the second
19 page of the Exhibit 58 you talked about block trades in
1o Anita Rice’s account, d1d you not7
A Yes: S R
4z Q: Okay. How many block tradcs are we talking
(13} about?
e Ay Théreare three transactions: v
ns  Q: Three.Again, this is the font size, but I
(16] only see two and —
(7 A: Do you just want to know how many is on the
8 ﬁrst page? There’s one on the second page, as well.
[191 Q: Oh,on thc sccond page as wcll
AT Yeah': :
[211 Q: Okay. ch Ido see that
ez - A: Sothereisthe].D.S:Union A Phase. The
{23) Apphed Materials.And the Silicon Storage Tech; Inc.
24 Q: Okay. Now, looking at this document, can you
5] tell who was involved in the block trade?

Page 776
(1 trade, correct?
@ A: From this document, no, but from thc whole
3] -entire trading transactions’T can; yes.
@ Q: Do you know if it was Mr. Rice’s practicc to
s segregate related to family member accounts in block
6] trading from his regular customers?
71 ‘A:-He has stated that that is his practice. I
@ have seen trade tickets where that has not happened.
o1  Q: Is that the exception or the rule?
fi5] = A: He has stated that was his rule.
11 Q: He stated it, but you've looked at those
(12 block trades.You should know. Is it?
(13 Ay I'have seen block transactxons that mcludc
p4 family members.. L
i1s1 Q: Yes, but isn’t it true that thc vast majonty
ne do not include family members?

“ pns A; For the time petiod that T examined I would

i8] say there have been some, but not all of thcm I don t
tis; know if it's the vast majority. ot
200 Q: We need to clarify one thmg Wc Te talkmg

(217 block orders here, and when Mr. Rice placed block

2z; orders with family members in it those block orders

(23] generally had family members in them; is that correct?
24 In other words, a block order was generally placed that
;es; had Anita Rice, maybe some other family members in it,
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(11 as opposed to co-mingling between family members and
@ non-family mcmbers7
-1 A That's possible.

1  Q: Okay. What'’s the exccpnon that you were

{5) talking about?

@ -A: The Applied Materials.

m  Q: Okay.

e A:iOnthe 17th. ;

o Q: Let’s go back to your earlier cxample You
o said that’s possible, that’s speculative. Haven't you
(11) seen block trades that actually only involved his
121 family membcrs’
wa AYYes::
4 Q: Okay. You sald that you had seen famﬂy
151 members involved in block trades co-mingling other
pel accounts. Is that true?
[7c AT Cpause). s e S
g Q: That family membcrs would be ina block trade
[19] W‘lth other non—farmly mcmbcrs

o=

pa i ArYes.
e Q: Okay. You vc sccn that’
@i A Yes

23]  Q: Okay. What accounts7
124 A: Youmean co-rmnglmg in accounts orin thc
1251 blocktrade? = = _

i for this particular period? From —
{21 A: These are all’Anita Rice’s trades: Some of:
(3 them may have been designated, When they. did thc tradc
@) ticket;, would have her individual trade nckct Butif -
151 -she:did; you know, a block — whcn you saya block
18 trade — : v 2
m  Q: Right.
@ - A: —T'm pot sure what you tiican:
@ Q: Well, this document md1catcs does it not
1o the use of the OS account, and you've designated the
[11] average account, if I'm using the term correctly, that
112) Fiserv used?
(13 ArYeah, that's the term that they used::
141 Q: So you testified for every entry in this
11s) particular column, meaning the OS account, OSK column,
16] we see three trades that Anita Rice has done which came

.|\t through that average account, indicating to you that

(181 those were block tradcs?

1o - Az Correct.: i

ro  Q: And my qucstlon to you is do we know who clse
(217 was involved, by your examination, in those three

{22 particular trades? Were they family members or

(23] non-family members?

24 - A: In the Applied Materials they were non-family -
1251 members. So the other ones could have been’ famtly ’

Page 778

i1 Q: No,I'm sorry. Who is the member of those

121 accounts? Who is the family member of those accounts
3] that were co-mingled, so to spcak ina block trade?
w17 -A: Robert Rice.

5y  Q: You saw Robert Rice in there?

@ A Umchum:@ffirmatively).

m Q: Okay.Any others?

8 A I think the JAR. Investment.

© Q: Have you ever seen Anita Rice co-mmglcd ina
(101 block trade with non-family members?
i1 AL Well; the Applied Materials.
L This Apphed Mat nals we' re talkmg about?
AR Yes. o e : :
14 Q: So what your tcstlmony is is that these were
ns] co-mingled block trades, is that right?

ey A Hcr name was in w1th the othcr block trades,
171 yes.. e

neg  Q: But were thcy famlly mcmbcrs or were thcy
1s] non-family members?

oy - ArNonfamily miembers.

@1  Q: In that block tradt:7

ez A Yeah, :
3} Q: Soyou found threc examples of 1t7
241 A Yeah,

s Q: Are thcse all of Amta RICC S block trades

Page 780
11 members in the block trade: : E
1 Q: So these three — okay.Applied Matcrlals
B Where are we looking in Applied Materials?

47 - A7 The Apphcd Materials is tradc datc March o
s 17th. ! »
® Q: March 17th. Okay So the othcr two would
m follow what Mr. Rice said was his normal pattern of not
) co-mingling, is that nght’
9 Az Yes. ' G SEIE
prop  Q: Okay.Ifan account ofa famlly mcmbcr is
(11} only with family members and not co-mingled with
1121 non-family members, is there any possibility that
pa family members could be given a preference in averaging
(14 the trades or allocating the trades?
{fs - -A: When you say accounts I'm thinking —
pe1  Q: I'm sorry if I'm misusing the term.

Aun A Are vou talking about block trades?.

(8] Q: I'm actually talking about the average

[19] account.

feo} . A: Okay. i

21 Q: The average account. Let me rcphrasc thc

22 question. If a block trade goes through and there are

123 only family members in that block trade, is there any

124) possibility that that block trade or any participant in

25 that block trade can get preference over somebody who's
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(11 nota famxly mcmbf:r7 (1 for my benefit —
mi # A; Umchum: (affirmatively). -
13 1sposs1ble one farmly member could get prcfcrcnce over @ Q: — and tell me what you thmk that thls
-1 another family member in that example, but not if it’s 141 Exhibit 59 shows.
15 4 separate block trade than non-family members. ' G A: (pause).
© Q: You were in a meeting recently in which Mr. © Q: Just —
@ Rice told you it was his practice to not co-mingle - &y Oh, I as waiting for yout queéstion:
(8 accounts — @ Q: No.My question is just walk me through your
o A Yes: o] earlier testimony, and I want to find out what this
pog  Q: — bctwccn afﬁhatcs of hlS family and ro) document shows.
(11] non-affiliates. And you heard him explain, did you i 7 As Well, the sells'and the sells/cancel — they
(12] not, that it was prohibited in his past experience; is pz cancel each other out. It appears that the .37
p13) that right? ua; and-a-half price was an error, $o that _particular
{41 oA Unrhui: (nodding head affirmatively). 14y cancellation, that particular trade Was cancelled
iy Q: Did you ever chcck that out’ ji5] because of —
e ArYes: G pe]  Q: Do you know why?
tn Q: Was it? wn oA No,Well, actually, I do;Probably because
fisi “As I've not been dble o find it, no. : (18] most of these other transactions are at five and six
g Q: You look at compliance manuals of other ney dollars, which'is a normal — it appears to be that's:
20} firms? za) the normal range for that particular option that's
2 A When I'do anaudit of other firms; yes. @21] trading, and 37 and—a—half is more than ﬁvc or six -
2  Q: No,I mean in this particular search. Did {221 times the price;: :
(23] you just go back to one of these firms that he worked 23 Q: Wouldn't that be kmd of an error that
(24 for before and see if there was something in there 124) somebody might catch up the line? Maybe Fiserv?
(5] about not co-mingling? 125} You're aware Fiserv cancelled trades a lot?
Page 782 Page 784

1. A: No,Idid not examine the compliance manuals
@ of his former brokcr/dcalcrs I dxd look for it on'the
1 NASD and in our Utah code.

14 Q You thmk it’ sa good pracucc’

© Q No To scgregatc famﬂy members. Bccausc it

m sure would be easy, wouldn't it, to allocate block

8) trades favorable to family members if they were

© co-rmnglcd’
rop - A: I think it would be just as easy to — if
{1113 you 're doing a block trade and not 1dcnt1fy1ng the
p2) customers. If you do several block tradcs w1th0ut
pa identifying the customers.
14 Q: That’s not my qucsnon My qucsuon was
1s] wouldn'’t it be easy if you co-mingled block trades if
(6] you had family members and non-family members in the
1N samc block trade:7

(191 0 ch to prcfcr one over thc othcr7
{soi= A T suppose.
@11 Q: Let’s go to Exhibit 59 Agam Iwas lost in

1221 the blur of the fine print on this, but I believe that

123 you walked through with Mr. Klein some rather sharp
4] conclusions that you had about what was going on on
125 this exhibit. I want you to go through it slowly now

117 Ay 'm aware they cancelled trades. I can'’t say

@ forsure whether it's a lot or not. '

w1  Q: Okay.These are all in the same security,

@ right? One’s at six dollars, then we've got these

@ thirty-seven fifty transactions, then down here at

) five.That's considerably out of line, isn’t it?

m Okay. So the cancelled trades cancel out. What next?
) Ay Well, we have two ttadcs at sxx dollars for

1 Robert Rice atthe tap.”

pog  Q: Yes.

i o AL We havetwotmdcsforAmta Rxccforsxx e
pz dollars. Sl

3 Q: Okay.

t4 - A And then down below the trade cancellations
15 we have trades for the other folks at five dollars, and
pg that ends the trade date February 16th. So when you rc
17 selling the call the premium that’s coming in at six
tse; dollars is higher than the premium at five dollars.

ney  Q: Okay. Now, let me ask you a question: Do

0] you know if these were block trades?

211 A: The block trades for theé five dollars per

122 share — or per optxon arc through the block trade
[23}:account: ’ : =

29 Q: How can you tcll that?

2857 7A= The 450 account.
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m  Q: So all of the five dollars per share ones

@ went through a block trade?

@AY Yes. o S

@41 Q: I'msorry. I sald ﬁve dollars per share

i Five dollars per contract’

g A Xesoniii : =

m  Q: Okay.What about the ones up above?

- A: They were specificidentification.

©  Q: So they weren 't block trades at all?
oy AEINGL S
1ty Q: Well, then, what are you saymg about these
p12) trades? Maybe I just didn’t understand your testimony.
1131 But I got the impression you were trying to say that
(14 Mr. Rice preferred in the transaction these investors,
{151 meaning his family, over these investors. Is that what
(16} you're trying to say by use of this document?
i A They received a better. premium than'the other
(1g) transactions. Not necessanly through the block .....
{19} transacuon
o Q: Well, d1d you pull the trade txckets? D1d
(21] you look When the trades were placed?
ez Ai(pause). =
3  Q: Does thls sheet s ow us when these trades

m
12
B
[
Bl
[8]
|
G

s
(10)

[11]
12

(13)
(14

(1)

18]

(17

1]

{19)

20]

21]

122
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meantime the price goes up. He can decide to either =
des1gnate it to his family. membcrs or desxguate it out
to customers, Thatsaposslbihty e
Q: So what you're saying is —
A: S0 he could watch the option; how it went. oo oo
through the block trade and thcn dccxdc how to
allocate it-out. v
Q: That would be pretty easy to prove by those
tickets, wouldn’t it? At least we’d have a better
inference than what we've got here just on the price.
A: You asked me if that wasa possibility, 70
Q: Yes, but you didn’t do that. We're just
talking about price here.
A: Right, but you. asked me ifthatwasa
possibility. - - L
Q: Okay.You heard outlmed today — oh I'm
sorry. I'll strike that. Well, you heard Mr. Ferguson
testify today, did you not, that in January he began a
process of reviewing the accounts for the block trade
and that his Risk Manager, Mr. Marchetti, also reviewed
those.They talked about the block trades before they
happened?

@3 - A Umchum; (affirmatively). s =

{24) were placed? 24  Q: These trades are in February, aren 't they?

1251 A: Tt doesn’t show the time and sales ~ 7 @25 A: That’s correct. L S

Page 786 Page 788

‘1 information, no. Lo : (11 Q: What would that tell you?

7 Q: You heard tesumony today about how wide the 121 A (pause).

3] market can swing in a day’ @  Q: Won't that indicate that Mr R1ce had spht

W ATYes. i 4 had the block trade to Fiserv and they looked at those

55 Q: Youdidn't pull the trade t1ckets7 15} accounts and the block trade went through?

@ Ai The trade tickets are there, yes. ® A: As faras which — they were watchingthe = =

m Q: What do the trade uckcts show7 7 block trades and they werc -watching to see ifthe
® - A:Tdon'tknow. o : 18] accounts that he intended to trade options in — or thc

@ Q: Let me ask you this: Is it fal.l' to try to @ particular option that he was wanting to do in the -
(o] draw the type of inference that was suggested, that Mr. 110 block trade had equity. If those accounts had cquxty
1] Rice preferred his family members over the block trade (11]-in the account. Not whether or not the price that he
(12 that was placed for other non-family members simply by 1121 was — the option that he traded was going to fanuly '
(13) looking at the price at which the contracts were n3members ornonfamily meémbers. S

(14] executed? 14  Q: Wouldn’t the account de51gnate that>

s A Wel, if he had a choice in it.. : tis] - A: The account would, but they don't know the
ue  Q: If he had a choice? How do you have a chmce 11e) name — on the trade ticket it has either thcblOCk

1171 when you place separate tickets? You've got experience (171 trade account on it or an account number It doe it t

18 as an auditor. How do you have a choice? Let me give
19 you a hypothetical, then. Let’s say thc trades —
120j . A: The block trade first.: :

217 Q: Okay.

2z AT He docsn 't designatc an account to whichiit -
{23 gOES 1O = :
e Q: Okay

251 Az The block:ttade goes through:And in the

[18]
(19}
[20]
[21]
(22)
[23]
f24)
[25]

have theaccount name. v
Q: So what your testimony is is that 1t s
possible for Mr. Rice to have submitted a money line
allocation of block trades and then just go a different
way. Just put all family members in there, is that
right, using their different equity, I guess, to figure
out the margin. Is that your theory’
A: It's possible. o e
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(1 Q: Isn't it true we can'’t really tell from this
2 document anything about Mr, Rice’s intentions to prefer
131 a family member over a non-family member? All that
(4 this document talks about is price.
@ As We can’t infefhis intentions and what he was
“161-thinking, no, but we can refer the results. (sic),
m Q: You can infer the results.The results are
8] right here. Corrcct?
(10} Q You recall Mr. Ferguson S tcstlmony carher?
f1 Ay (nodding héad affirmatively).
(127 Q: About how soon after the allocations were
(13 submitted. It was prompt, wasn’t it?
14l AT (pase): T may have missed that portion.
s Q: Ijust wanted to know if you'd ever checked
#6) on that, whether or not those allocations were
] submittcd promptly.
{181 A What do you consider, *promptly”? I mean the
pg time frame that you consider to be, “promptly,”
=0  Q: Promptly. Well —
i Af Meaning if it was like within — ,
2z Q: Within 30 minutes. Did he ever check it at
(23] all to find out when those allocations came in after
24 the execution of the trade?
{2515 A: They said that some came in right directly-

Page 791
: I've had an opportunity to‘look atthem;yes:: :
: Okay. Did you look at thcm?

v {pause):: Hd
: Did you see thcm7
: ‘This is the first time I've seenit.

6] : This is the first time you've seen it?

m : Yeah. I'had an opportunity to look at it as

18 faras it being a part of the Respondent’s exhibits;

@ but I have not had time to evaluate them;and so this
noy is the first time I've seen them:

(111 Q: Then my question is bad. I apologlzc Thxs

pz) is the first time you've seen thlS document’

w3 A Yes. :

4 Q: Did you ever conduct an analysxs bcforc you

151 made your Exhibit 59, which implies that Mr. Rice

ne favored family members, to see if he actually did give

111 his — if the information that is contained in the

ie) trading records would show that the block trade or

t9] other trades done for his account and for his wife’s

20 account would benefit more from being involved with

2] block allocations with other clients?

2217 A: Did I do that analysis? No. I'don't — 1 e
23 didn’t do a “what if” analysls on what would have bccn
t24j more profitable for them.

s Q: Is it your testimony hcrc today, bascd on

€3]
2]
3]
4]
{1

>POP>POPOD>
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sy after and some came in aftér'the market closed. .
@ Q: Okay.Well, but you didn’t compare the
[31 execution to the receipt of the allocation?
A I couldn t Thc documcnts when I was

......

.m documcnts from Intermountam d1d not havc umc stamps
@ onthem sol couldnot. =

© Q: But Fiserv cxccutcd the tradc rlght7 FlSCI’V

o is the execution document we ought to be concerned
(11 about. Don’t they have a time on them?

(2 A: They have time stamps on them, yes, and the -

T communications between Fiserv and Intermountain have
oy bcen both nght after — accordmg to Fxserv’s

[16] markct ngs “Eiv‘»x
tn  Q: Have you had an opportumty to look at

(18] Rcspondent s Exhibits 4 and 5?

fe AL ’I‘hcse look ka:e documents that wcrc maybea -

en  Q: Wcll yes, I just wantcd to know 1f you had

22 an opportunity to look at them.

f2al AT Notin'detail = greatdetail. -

24 Q: Not in great detail is a, “Yes,” in my book

(s correct? Have you had an opportunity to look at them?

Page 792

{1 your opinion and your experience with the Securities

2 Division, that Mr. Rice preferred his family members,

1@ particularly Anita Rice, over other customers? Can you

4] conclude that today sitting here?

1] A:s I'can conclude that, yes; in some i
1@ transactions that hc did. HIS famxly membcrs were
m preferred; ;. .

g Q: In some transactions hc prcfcrrcd thcm
AL Umshum: (affirmitively). S
poy Q@ Over others?
i o A: Umrhum: (afﬁrmauvcly)
¢z Q: But all that you've tcsuﬁcd to is that they
3] got a better price on some transactions. All that
(4] you've testified to with respect to the productivity in
5] the accounts is that for a particular month in February
pe] 25th — and I'm looking at Exhibit 60 — his family
177 members in that month seemed to do better than other
r8; non-family members, is that correct, using your 28
(9] accounts that you sampled?
ol -Ar Umrhunmi (affirmatively). : :

211  Q: What about the month before7 You dldn t go
(22 into that in your testimony, but, fortunately, you

[23) prowdcd it here. Who did well in that month?

24 <A 'Well, the top two are Scott Swam and Matt =

s} Buckley. : e i
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. Q: Are exther one of those farmly mcmbers’

[2}’ : A NO e
B Q: Okay What d1d Amta Rxce ) account do’
@y Ay 48 percent,

B Q: Okay.And Mr Bucklcy d1d 180 pcrccnt
@ right?

oA Gorrect.

Q: Well, isn’t it fair to say that i you can
conclude that for the February transactions that Mr. —
there’s some inference that he favored family members,
that in the earlier month, the month before, you have
to draw the same inference that he didn’t favor family
members; isn’t that right?
CAEYes
Q: Isn'tit mxsleadlng to only talk about one
particular month in the range of all the trading
documents that you've done? Isn’t it misleading to
suggest that Mr. Rice preferred family members based on
one particular month and not a sample of months?
A:Twas answcnng thc qucsnons as they were
asked. :
Q: And I undcrstand that And I understand
that And you were the creator of thxs documcnt

(8

[9]
(10)
11
(12)
[13)
14
[15)
161
(1
(18]
[19)

@i oasked. . o e

[23]

U]
2
3]
4]
5
6]
&
{8}
o
(19
(11
N2
(13
14
[18]
(e
7
[
(9]

[21]
{22}
(23]
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Q: Why wouldn’t Mr. Rice have done it — well,
strike that. Do you have any reason to believe in the
previous month Mr. Rice preferred family members?
Let’s deal with that one ﬁrst InJanuary
A: No. s
Q: You can't concludc that?
A:No.
Q: Okay. Will you go thts far thh me: That at
least the results of January seem to indicate that he
did not prefer family mcmbers’
A: Yes. s
Q: So your conclusxon that hc prcfcrrcd famﬂy
members is based in isolation on that one column in
that one month and simply by the percentage in the
account?
A: Limited to this document; yes.:
Q: Okay.You didn’t review trade tickets to
analyze it?
‘Az reviewed statements. (noddmg hcad _____
affirmatively) had. i e
Q: You reviewed statements?
A: (nodding head affirmatively), 0 e
Q: No trade tickets.You didn’t review

a7 A Yes. (241 allocations of block trades to reach this conclusion.
ps; Q: — nght’ 125} This is strictly done on the statements?
Page 794 Page 796
[" A YCS : : . : . oty . e [ﬂ A ch : e » : Tl
2 Q: Let me ask you agam Isita balanccd @ Q: Well, wouldn t it bc a good 1dca —

{3 conclusion and a fair conclusion that you think that
@# based on this document, document Number 60, that Mr.
5] Rice preferrcd famxly mcmbers’ Do you think hc dxd7
ey <AL (pause).
m  Q: Looking at all of thc data now, not just one
) month. Looking at all of the data, can you conclude
© from that data that he did?
oy A Are you hmmng me to these ‘two months of

1121 looked at?
(3] Q: I'm dealing w1th thc documcnt that is in the
(34] exhibit,and I havc no idea what is bcyond that

g A Okay,
peg Q: I'm saymg from th1s documcnt
n A Yes,

{18] Q — what conclusmns Would you rcach7

{18y - ACM-ANSWEE T Your

1261 ;ust hmmng itto these two months ycs

1) Q: Even though Anita Rice did not do ncarly as

2z well as anyone else in the previous month and she did
23 well in the following month, you can conclude that
(24 there is a preference?

s} A: That there is some preference; yes,

A: As a result of transactions on thosc
statements: :

Q: I understand. Wouldn tit be a good 1dca to
analyze those statements to see if it were possible
that he could shift? Review the actual trade data, not
just the trade statements, and conclude from a
percentage that one was preferred over the othcr’

A: Yes.

Q: Okay. Let me give you a hypothetical. If I
have the same broker/dealer as Mr. Klein and I look at
his account statement, I see he’s doing very well and
his percentage gained for a month is good and we have
the same rep that serves us, and yet what I had in my
account tanked, is there a basis for you to conclude
from that that the rcprcscntatxve prefcrs Mr chm?

A: No. i

Q: You gave me an cxamplc of a poss1b1hty wherc
there might be a preference, and I think that was if
the block trade had occurred — did you say later? Go
through that again.

Az Okay. ’ =

Q: The possibility where a prcfcrcncc might
occur in a block trade where you've got non-family
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1) members in the block trade, you have other direct
1 execution and individual trade tickets for family
13 member accounts, such as are on the exhibit that we
1 just reviewed. I think it’s 59.Yes. Exhibit 59.
15 Tell me again your example of how it would be possible.
6 A: How would it be possxble if hc wanted to
® Q: Okay. ch
1o A: Starts early in the morning, executes a block
rio} trade without identifying the customers. In the
{11) meantime,a coupic hours, you know, if they don't
iz; demand — if Fiserv can handle not getting the specific
13 identification until either later inthc day ot after
114 the market closes, he can watch — and this is

15 hypothetical — he could watch ‘the market in the
n‘jis;'fmorning with that block trade, see how it did.

g7 If in the meantime two hours later under the -

148} vvolatﬂxty the option price increased, two hours later
1e) hc c0uld Submxt a spccxﬁc tradc and then later

e Q: Oh Isec So let me get this straight. Mr.

1231 Rice could simply call up Fiserv and say, you know,
(24 “Why don’t you take that averaged account and put it
25 in my family member’s name. I want to allocate the

Page 799
1ii that point that he’s getting ready to make that second
) ordeéris when he could decide, “Whethcr or: not I'm
@ going to allocate that one out to my. customcrs or I’

@ going to allocate that bIock tradc outto my famﬂy

s members.”

© Q: Doesn’t that involve cancellauon of the

m second trade in order to do that?

i - A: Not if he'’s ordering — the first orderisa

jg hundred and the’second order i is 2 hundred. Thcre s no
to cancellation. I mean he'’s decided he wants to buy a

" |11 hundred calls for the first block. Watches the price

(12 go up. Wants to buy a second block of 3 hundred. And
(i3] before he enters it — before he decides.to orderiit he

“{pa can decide who he Wants to d &gnatc becausc hc has :

is discretionary authority. G
e Q: Do you know if that ever happened?

17 A: No.Idon’t know what he was thinking Ido =
118 know that he, according to J eff — mean his testimony

" e that he would order block trades ¢alls'in the morning.

2oy Q: Jeff's tesumony’ Jeff who7
@4 Ay Gorringe.: :

ez Q: Jeff testified about a fcw days in March
(23 Talking about transactions —

241 As:Talso examined two months Worth of Mr
(28] Rice’s daytimer.

Page 798
" block tradc to my famlly membcrs ?

@  Q: No?
‘4 ‘A: He would — you missed my example.You could

o call up in the mommg and say, “I want to do a hundred
@ calls in Applied Materials.” Buy it in the morning. A

E ol couple hours later you see that the price has gone up.
®  ‘Iwantto buy another hundred calls. And put it in
o this account.” Number whatever A spccxﬁc ‘

1ol 1dcnuﬁcatxon of i couht Wlnch is — could bc a

{5 of that. block trade is..

ney  Q: Ithink that that might work but Ive got
120} one problem with it. The trade tickets that are
(21} submitted in the individual trades have to be
122 identified for individual accounts. They're not
28 averaged.They're not undesignated.Those are
2] designated.

{51 Ar Right; that'sithe second one. Because at

Page 800
¢ Q: Okay.
2 A: Where he ordered them in the morning, and
@) that corrcspondcd to tradc tlckcts that wcre ordcrcd

.| ‘W early in the morning.

s Q: Sitting here today you cannot say that

18] anythmg like that ever occurred?

m A: Youasked me for_ _;1_ _hypothctlcal cxample as
] farashow — e
©  Q: Yes.
oy A = could thishappen. @ i i e
u1  Q: And I'm asking another qucsuon nght now.
(12 Sitting here today you can 't say that occurred7
g8 A (pause). e
pe  MR. GRIFFIN: 'm SOTITY. Whllc thc W1t_ncss
ns is thinking about that answer, I'm sorry I've gone over
e time, but I think we can conclude here. I'm almost
¢ done.
g Q: Go ahead.
(s - A: It's possible that it happened in this A. D C
(20] Telecommumcatxons .
7 Q: That's not what I asked.And you nccd 10
122 listen carefully to the question. Sitting here today,
(23 you can't say that it did: Conclusively say that it
24 did?

5] A: No.
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¢ Q: Okay.When did you first tell Mr. Rice about
21 this theory? When do we first see this document which
[ you present in whxch you cxplam some of thxs thcory’
g4y 7 AvToday, i .
B Q: Today? Wc havcn t had this documcnt bcfore
i1 us before?
™ A: Notthatl recall mean you had itin thc
a1 exhibits; e i
o  Q: In exhibits. But this thcory abOut so-called
no; cherry picking, preferring family members over another,
(1] we had an earlier dxscusswn about this.

fa . ArYeS oo

pny  Q: Sat down ‘with my chcnt me.
ji4p 7 AT Yeah, -

is] Q: Itwasa while ago

ter A Yeahy

pn  Q: Since then did you do any kind of rcsearch to

(181 back up this theory? Did you go pull trade tickets?

re1 Did you look at the block trades? Did you try and

20 reinforce this theory which is based on a difference in
(21 price on a particular day? Did you do anything after
22 our meeting?

23 A: Yes, there was some. work donc asfaras:

1241 looking at the trades. :

251 Q: Did you find anythmg to hclp you out? To

i1 Q: Do you know?
{7 A:Idon’thavea datc on 1t I don t rccall
B specifically. :
4 Q: Okay.But you fccl that somchow thxs
15) indicates preference, as well?
®  A: Lused it to recall which tradé I looked at, i
m which was the SSUBJ, because I couldn't réfncmbcr the
18 mame of the stock.The Silicon Storage Tech, Inc. :
@ Q: Okay.We talked about the Silicon Storage
po] Tech, Inc., didn’'t we —
o1 A Addittle bit. S G e
n  Q: —inour mectmg’
na - A:rNo:
ng  Q: No?
ns Al mean we talked about having packets
t1e) available.The specific one — = =
nn Q: Okay. Let me ask you this qucstlon You
11g) reviewed Mr. Rice’s trades. These are boxes full of
(g stuff. Do you have any idea how many trades Mr. Rice
o] executed in the course of a month?
21 . 'A: The activity in options varied over the six:
27 months. It increased during the time pcriod of .
(23] January, February and March, so there wasn’t an averagc o
124) — I mean an average would be about four to 500 :

125 trades. I mean that’s the actual transactions.

Page 802

1) provc that out?

g1 Az thought so;

B Q: Why didn’t you prcscnt it? What was 1t7 Lct

141 me ask that first.

51 - A Well, 1 thought the mformanon that was m

{61 the exhibits was enough. ..

m Q: What was it?

@1 AiThese examples that Thave of the AD.C

9 Q: No.I'm sorry. What was the evidence that
o] you found to support your theory that Mr. Rice
111 preferred customers other than what you have here
(121 today? To what you just referenced. You said yes,
3] found some other stuff. What was it?
{14] A Well, Ilookcd at the SSUBJ S, Wthh isi—=nn
[16] Q What does that show us and What are you

171 looking at?

g~ A I'mlooking at Exhibit 59. Or excuse me, 58;
1o That's thc other block trade that came out of Anita
201 Rice’s = with Amta Rice; as Wcll as the ‘other block
il trades. S

ez Q: Okay Thc othcr block tradc So your

23} testimony is that you gencrated this document since our
[24) mceting’

257 AL (paase).

Page 804
(1 Q: Would it surprise you that some months were
iz as high as 700 txadcs?
i - A No. :
4 Q: Okay.
15« A: That would fit with the increased:activity.
1 Q: And there were block trades in there. There
m were individual account trades in everything else. Did
(8] you in all of that — other than the examples that you
s presented in these two documents here today, which you
rto] think imply that, is there any other thing in the
(111 spectrum of trade tickets and other documents that you
(121 looked at to imply that Mr. Rice preferred family
(13) members?
4 A No.
05 Q: Thank you. Nothmg furthcr
tiss  MR. KLEIN: One narrow topic.A handful of
17 very quick questions.
s THE JUDGE: I'll give you ten minutes.
p9;  MR. KLEIN: If I take all of it — ] won't.
[20) REDIRECT EXAMINATION BY MR. KLEIN
217 MR. KLEIN: Q.Turn, please, to Exhibit
221 74, which are the money lines.And they may be up on
3 the counter.
[24] Are you guys sharing those or did you find

“les) it?
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Do you havc thosc’

‘A Yes:

Q: Turn to EXhlbltA thc second page.
2 A: Okay.

Q: Do you see about halfway downJ AR.
Investment?
AEYes
Q: On the far rlght in thc margin do you see
something next to that J. A R Invcstment?

]
121
(3}
“]
()
Rl
@
18]
(9]

Page 807
MR. GRIFFIN: Yes.
RECROSS-EXAMINATION BY MR. GRIFFIN
MR. GRIFFIN: Q.You also recall the

testimony about this document indicating that there
rmght be multiple block tradcs —

ArYes: .
Q: — indicated by these? This is an

allocation. There was follow-up discussion as to how
the block trades were to be done and who would be in
the block trade, is that rxght?

oy AvAnasterisk. (10]
11 MR. GRIFFIN: I'm sorry. Wthh cxh1b1t7 w1y 0A: Yes.
tz MR. KLEIN: Exhibit 74.The money lines. 2 Q: Okay.No further questions.
pa  MR. GRIFFIN: You know what? #3  MR. KLEIN: I'm within my ten minutes. I
pa1  MR. KLEIN: You're in my ten minutes. 4 did it in three.
s MR. GRIFFIN: I'm sorry. I'm sorry. nsy  THE JUDGE: I'm impressed.
g6l MR. KLEIN: I'll do it right here. #s  MR. KLEIN: But I have lied on my other two
tn MR. GRIFFIN: Okay. (17 time limits, saying the hearing would be done in three
ng  MR. KLEIN: Q. Do you remember the (g days and that I'd be finished by today.
(9] tcsnmony about What these money lines were used for? vgy THE JUDGE: Three o’clock, as I recall, was
20 ‘A: They ~ from — my understanding is that they 20 the discussion, but that’s neither here nor quite then
1] were FAX’d to Ftscrv in thc mormng md1catxng that 1) and there.
pa these — 2 This hearing will be in recess until counsel
pa  Q: Miss Thomas do you remcmbcr thc testimony 13 for the Court can identify the period of time that we
(4] about what this was used for? 124 are going to resume.And I'll anticipate getting
e AT Yes, . (25) contact from counsel, as I've indicated, no later than
Page 806 Page 808
) Q: Okay. So in Exhibit A J.A.R. Investment, i a week from tomorrow in terms of when that will be.
(z1 does that havc an astcrlsk? 2 And then counsel can coordinate the availability of
BeoASYes T iy : 13 witnesses once you know which days we’re going to be
W Q: Ifyou look at Exhxblt B on thc second page, @ dealing with.
5) do you see any famxly mcmbcrs with astcnsks there? 5] Mr. Klein, anything further at this point?
o AT Yes: : : © On the record.
m Q: Which oncs? m  MR. KLEIN: Don’t invite me.
‘oA Amta __Rxcc, J Al R Invcstmcnt and Robcrt © THE JUDGE: Mr. Griffin.
B Rice. Comam i Dhme o @ MR. GRIFFIN: Nothing further.
g Q: Exhlblt C. Do you see any there with toy THE JUDGE: This hearing is in recess.
(1] asterisks? 1] (concluded at 5:33 p.m.)
iz = A: JJAR Investment. (12
ny  Q: And the next page? 13l
(i A Anita Rice. G ' 14]
s Q: Okay. Exhibit D.The sccond pagc Whlch is (15)
1) actually named page one.Toward the bottom. [16]
w7 A YesiJAR. Investment. (17
4s  Q: Exhibit E, on the fourth page, toward the (8]
18] bottom (9]
1204 A: Yes Anita Rice. (20]
@1 Q: Page five,a third of the way down. 21]
2o A Yes, Robert Rice. v (22}
23 MR.KLEIN: I'm done, Your Honor There are (23]

others, but I'm not going to go through them.
Any cross, Mr. Griffin?
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